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* Election of Joe Biden, a
“tie” in the Senate, and a
majority in the House

 Covid, economic woes,
wealth concentration and
the looming deficit

* Biden Campaign Platform
and Promises
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e  Where we are now

* Where are we going?

How will we get “there”?

e  What will it look like?

e What to do now?
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* Achieved via Budget Reconciliation
* Numerous Significant Changes

 Many Changes Temporary

e Significant Tax Cut for High Earners and Businesses
e Significant Cost

sevave [
WILLIAMSON & WYATT




e |ndividual
10%, 12%, 22%, 24%, 32%, 35% and 37%
$523,600 single / $628,300 MFJ
S12,550/ $25,100
$10,000
15% and 20%

20% deduction for “Qualified Business
Income”, deduction limited for “specific service trade or
business”
3.8% of lesser of (a) taxpayer’s net

investment income or (b) the amount their modified adjusted
gross income exceeds $200,000 ($250,000 married filing jointly)
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* Estate Tax
40%
$11.7 Million (during life + at death, portable)
Basis “step-up” at Death eliminates gain

e QGift Tax
40%
$11.7 Million (during life + at death, portable)
* Generation Skipping Transfer Tax
40%
S11.7 Million
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* Corporate Income Tax
21%
e Social Security

12.4% payroll tax, split between employers and
employees

$137,700
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* CARES, HEROES and the CAA

Recovery rebates, subsidies and
grants to business owners, various tax credits, etc.

The CAA has made certain
temporary provisions permanent.

* FUTURE LEGISLATION

President-elect Biden and Democratic leaders have
indicated their intention to pass additional legislation.
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* Tax Increases on Income over $400,000

12.4% of earned income over
S400,000 split between employer and employee.

Reduces itemized
deductions by 3% of AGI over $S400,000.

would reduce application of 20%
deduction for “Qualified Business Income” for non-SSTB.
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* Other Changes
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e Restore 2009 levels

e Eliminate Basis Step-Up

e Return of the § 2704 Proposed Regulations
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* Corporate Income Tax

* Miscellaneous

* For the 99.8% Act — Bernie Sanders’ annual tax proposal
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* Democrats don’t have filibuster-proof 60 votes in the Senate.

* (Can use Budget Reconciliation instead, requires 51 votes for spending, tax
and debt limit bills.

 Democrats have 50 votes, Vice President Harris will cast a vote if there is a
tie.

* Budget Reconciliation used to pass 2017 Tax Cuts and Jobs Act to avoid
filibuster, also used to pass 2001 Tax Act with Vice President Cheney
casting deciding vote in the Senate.

* Budget Reconciliation process:

* Two opportunities for reconciliation in 2021

Within first 100 days of new administration,
likely to be used for additional COVID related legislation.

Usually passed in Spring, reconciled in Fall.
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* Prohibits extraneous matters from budget reconciliation bills and requires 60 votes
in the Senate to waive. Applies to provisions that:

* Consequence of limitations
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* Many high profile Democratic proposals cannot be enacted using Budget
Reconciliation:

 But Budget Reconciliation could be used for proposals that may not be obvious:
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* Tax legislation, even through budget reconciliation, may be effective immediately, at a point in the
future or even retroactively:

*  Consequences/Complications of retroactivity

* IRS guidance clarifying no “clawback” if gift at higher exemption then die with lower exemption.

* However, IRS and industry guidance indicate that the amount of exemption when a taxpayer dies
will likely first be applied to prior lifetime gifting. So if made gifts of S5 Million in 2020, and die in
year when exemption is $3.5 Million, we apply the $3.5 Million to the prior gifting and “use it up”,
there’s no clawback for the $1.5 Million difference, every dollar in the taxpayer’s estate will be
subject to estate tax and the taxpayer will have “lost” use of $6.4 Million of exemption.
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e Clear Democratic consensus to increase income tax on
highest earners and expand Estate Tax, unclear what
form this will take

 What about the Gift Tax? What about GST Tax?
* Proposed §2704 Treasury Regulations
 What about basis?
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* Intentionally Defective Grantor Trusts

e Bypass Trust Formulas

“largest amount that can pass free of federal
estate tax,” will a capital gains tax at death be an “estate tax”? What if the
term is “death tax”?

 Disclaimer Clauses
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* Useitor Lose it vs. concern of giving too much away
“First, do no harm”

*  Practitioners should be cautious dealing with clients who will potentially lose exemption

* Estate Planin place
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. Use of Disclaimers

. QTIP Trusts

. Formula Gifts
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. Gifting in General

c SLATS

J Domestic Asset Protection Trusts

. Special Power of Appointment Trusts (SPATs)

sevave [
WILLIAMSON & WYATT




* Some items may not be affected/able to be changed

* New documents

* Modifying Irrevocable Trusts

e Lack of capacity
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e Education

» Asset protection

» Control over assets

» Family dynamics

» Potential protection against elder financial abuse
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