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These materials are intended to provide the reader with guidancein estate planning. The materials
do not constitute, and should not betreated as, legal adviceregarding the use of any particular estate
planning technique or the tax consequences associated with any such technique. Although every
effort has been made to assure the accuracy of these materials, the author and Stoel Rives LLP do
not assume responsibility for any individual’s reliance on these materials. The reader should
independently verify all statements made before applying them to a particular fact situation, and
should independently determine both the tax and nontax consequences of using any particular estate
planning technique before recommending or implementing that technique.



l. INTRODUCTION

This outline examines a few unusua and highly regulated assets that an estate planner may
encounter from time to time, often after the client has died. While the list of unusual assets can be
long, thisoutline examinesissuesin connection with planning for guns, wine, aircraft and cannabis.
Whilethe rules with respect to handling these assets can vary widely from state to state, thisoutline
isintended to provide a broad overview.

1. GUNSAND GUN TRUSTS

When an estate includes firearms, a fiduciary must be careful to avoid violating federal, state, and
local firearmslaws. Federal |aw prohibits possession of and accessto certain weapons, regul atesthe
transfer of permissibleweapons, and bars certain personsfrom owning or having accessto firearms.
Failure to comply with these laws may result in criminal liability, fines and forfeiture of any
weapons involved.

A. Regulatory Scheme.

First, an understanding of the basic regulatory scheme under federal and state law governing
firearms is helpful. Federal firearms laws, codified under the Gun Control Act of 1968 (GCA),
categorizes weapons as either Title | firearms or Title I firearms.

Titlel of the GCA, 18 U.S.C. ch. 44, generally regul atestheinterstate disposition of rifles, shotguns,
and handguns, the vast majority of guns privately owned in the United States.? State law generally
regul ates the intrastate transfer of Title| firearms.®

TheNational FirearmsAct of 1934 (NFA), 26 U.S.C. ch. 53, regulates Titlell firearms (also referred
to as NFA weapons), which include automatic firearms (machine guns), silencers, short or short-
barreled (that is, sawed-off) shotguns, short or short-barreled rifles, destructive devices (such as
missile bearing rockets, grenades, and bombs), and “any other weapon.”*

! Seel.R.C. 85872; 27 C.F.R. §479.182.
2 See Gun Control Act of 1968, Pub. L. No. 90-618, 82 Stat. 1213 (codified at 18 U.S.C. §§921-931 (2006)).

3 See http://smartgunlaws.org/ for a state by state summary of gun regulations. 1-594, in Washington State, institutes
background checks and certain additional notification requirements, for the possession and transfer of firearms by
fiduciariesand their transferees. RCW 9.41.113. 1-594 exemptsthetransferee (presumably apersonal representative or
trustee) of “a firearm other than a pistol” from its provisions where the firearm was acquired by operation of law
upon the death of the former owner. RCW 9.41.113(4)(g) (emphasisadded). Thetransfereewho acquiresapistol upon
the death of the former owner, however, must either lawfully transfer it (i.e., through a Federal Firearm Licensee), or
notify the Department of Licensing that “he or sheisin possession of the pistol and intends to retain possession of the
pistal, in compliancewith all federal and statelaws.” So, intheory, afiduciary can transfer along gun without having to
notify the Department of Licensing, but not so a pistol (unless the transferee takes it to a Federal Firearm Licensee to
effect atransfer).

“ See |.R.C. 85845(a)—(h); 27 C.F.R. 8479.11. The definition of “any other weapon” includes smooth-bore rifles,
muzzle-loading cannons, and other somewhat exotic firearms.




The NFA Branch of the Bureau of Alcohol, Tobacco, Firearms, and Explosives (“BATFE,” aso
known as the “ATF’) administers the National Firearms Registration and Transfer Record (NFA
Registry).” Thetransfer or possession of an unregistered Title || weaponisacriminal act covered by
Code 85861(e).

Under theNFA, Title 11 weaponsare subject to strict registration, transfer, and tax requirements.® It
isillegal for any person to possess an NFA weapon that is not registered to that person in the NFA
Registry.’

B. Transfer of an NFA Firearm.

Transferring an NFA weapon without complying with several NFA transfer rules® or possessing such
aweaponisalsoillegal.” Transfer of aNFA firearmincludes*“selling, assigning, pledging, leasing,
loaning, giving away or otherwise disposing of an NFA firearm.”*® When anindividual transfersor
purchasesan NFA weapon, the Chief Law Enforcement Officer (CLEO) of thecity or county where
the individual resides must sign a document called a Form 4, Application for Transfer and
Registration of Firearm.™ Title | has a broad definition of transfer.

Any transfer isalso subject to atransfer tax, and the transferor must submit and attach to theforma
photo of the transferee, as well as the transferee’s fingerprints in duplicate® A Form 4 is also
required for the transfer to a trust. ®* The transfer by a fiduciary requires the filing of Form 5,
Application for Tax Exempt Transfer and Registration of a Firearm.

Finally, under federal law certain persons cannot possess or receive any firearms (whether Titlel or
Title 11).** These excluded individuals include convicted felons, persons either adjudicated a
“mental defective” or committed to a mental institution, and persons convicted of misdemeanor
domestic violence offenses.™®> However, the list also includes categories that may not be so self-

527 C.F.R. §479.101.

® Seel.R.C. §5861(d) (requiring theregistration of certain particularly dangerous weaponsunder the NFA); seealsoid.
§5845(a) (listing those weapons that require registration under title 18, section 5861(d) of the U.S. Code).

" Seel.R.C. §5861(d). Other federal law prohibits possession of any machine gun not registered with BATFE by May 19,
1986. See 18 U.S.C. §922(0) (2006). Under the NFA, constructive possession will be treated the same as actua
possession. See United States v. Turnbough, 114 F.3d 1192 (7th Cir. 1997).

8 See|.R.C. §5861(e).

%1d. 85861(b).

1926 U.S.C. §5845()).

1d. §5812; 27 C.F.R. §479.84-.85 (2011).

12 50 27 C.F.R. §479.85.

3 Until June 13, 2016, Form 5 did not require a photo or fingerprints, discussed below.
4 See 18 U.S.C. §922(d), (g) (2006).

51d. §922(g).



evident, including usersof any illegal drug, dishonorably discharged veterans, and personswho have
renounced their U.S. citizenship.™®

What happenswhen a person previously permitted to own afirearm isno longer qualified to do so?
In a May 2015 decision, the Supreme Court unanimously held that while a convicted felon is
prohibited from possessing a firearm, nothing strips the individual of his property interest in the
firearm, and thus he retains the right to sell or otherwise dispose of it.*’ In addition, the Court held
that 18 U.S.C. 8922(g) does not bar such atransfer if the court is satisfied that the recipient will not
give the felon control over the firearm, so that he could either use it or direct its use™® In other
words, the felon will not need to turn over hisfirearmsto law enforcement; instead he may dispose
of it by giving it to a friend or family member (a provision that could be inserted into a trust,
discussed below).

C. Fiduciaries and Firearms.

Fiduciaries need to determine the registration status of firearms coming into their possession.
Retroactive registration may not be an option, putting the fiduciary in the position of having to turn
over an unregistered weapon to law enforcement. Transfers of firearms to satisfy bequests could
subject afiduciary, an heir, or both, to criminal penalties.™® Life gets worse for both the fiduciary
and an heir if the fiduciary unlawfully transfers an NFA weapon to an out-of-state heir.®® Federal
law makesit unlawful for certain categories of personsto ship, transport, receive, or possessTitlel|
firearms. These categories include convicted felons, wanted fugitives, users of illegal controlled
substances, individuals adjudicated as mentally defective or those committed to any mental
ingtitution, illegal aliens, those who have renounced U.S. citizenship, and individual s dishonorably
discharged from the military.?

Appraisals, anintegral part of any estate administration, can be problematic. Fiduciariesshould only
use appraisers who are licensed to take possession of the weaponsto be appraised. Appraisersare
usually licensed gun dealers. Before returning a weapon, an appraiser may ask the fiduciary to
confirm that the he or she is lawfully able to possess a firearm. If the fiduciary is not, then the
appraiser may not return the weapon.

Effective June 13, 2016, the Department of Justice added a new section to 27 C.F.R. Part 479 to
addressthe possession and transfer of NFA itemsregistered to adecedent. The new section clarifies
that the executor, administrator, personal representative, or other person authorized under state law

181d. 8922(g)(3), (6)(7); seealso Nathan G. Rawling, A Testamentary Gift of Felony: Avoiding Criminal Penaltiesfrom
Estate Firearms, 23 Quinnipiac Prob. L.J. 286 (2010) (discussing who may possess firearms, the variousrestrictionson
transfer, and penalties for impermissible transfers).

Y Hendersonv. U.S, 135 S. Ct. 1780 (2015).
4.

¥ 52 18 U.S.C. §922(d).

% gee | R.C. §5861(b), (€).

218 U.S.C. §922(d), (g).



to dispose of property in an estate may possess afirearm registered to a decedent during the term of
probate without such possession being treated as a“transfer” under the NFA. It also specifies that
the transfer of the firearm to any beneficiary of the estate may be made on a tax-exempt basis.
Because of the importance of this section, it is reproduced below:

(&) The executor, administrator, personal representative, or other
person authorized under State law to dispose of property in an estate
(collectively “executor”) may possess a firearm registered to a
decedent during the term of probate without such possession being
treated as a “transfer” as defined in 8479.11. No later than the close
of probate, the executor must submit an application to transfer the
firearm to beneficiaries or other transferees in accordance with this
section. If the transfer is to a beneficiary, the executor shall file an
ATF Form 5 (5320.5), Application for Tax Exempt Transfer and
Registration of Firearm, to register afirearm to any beneficiary of an
estate in accordance with 8479.90. The executor will identify the
estate as the transferor, and will sign the form on behalf of the
decedent, showing the executor's title (e.g., executor, administrator,
personal representative, etc.) and thedate of filing. The executor must
also provide the documentation prescribed in paragraph (c) of this
section.

(b) If there are no beneficiaries of the estate or the beneficiaries do
not wish to possess the registered firearm, the executor will dispose
of the property outside the estate (i.e., to a non-beneficiary). The
executor shall filean ATF Form 4 (5320.4), Application for Tax Paid
Transfer and Registration of Firearm, in accordance with §479.84.
The executor, administrator, persona representative, or other
authorized person must also provide documentation prescribed in
paragraph (c) of this section.

(c) The executor, administrator, personal representative, or other
person authorized under State law to dispose of property in an estate
shall submit with the transfer application documentation of the
person's appointment as executor, administrator, personal
representative, or as an authorized person, a copy of the decedent's
death certificate, acopy of thewill (if any), any other evidence of the
person's authority to dispose of property, and any other document
relating to, or affecting the disposition of firearms from the estate. %

While federal law provides a safe harbor to the fiduciary, state and local laws may complicate the
fiduciary’sjob. Severa states have assault weapons bans that make it illegal to own some Title|
weapons (mostly certain semi-automatic rifles, pistols, and shotguns) that would belegal to possess

% ATF-41F, 81 FR 2723, Jan. 15, 2016, codified at 27 C.F.R. §479.90a



under federal law.”® States or localities might further regulate or prohibit ownership of NFA
weapons. State law must be reviewed for proper compliance, before transferring any weapon to
another person.

Because of the potential liability a fiduciary faces when transferring a firearm to a beneficiary, a
fiduciary may want to consider adding special provisionsto areceipt whenreleasing afirearmto a
beneficiary, such as the following:

| certify that: | possess a valid, current [State] Weapons Carry
License; | am legally entitled to receive, own, possess and use the
Gun[s], under al applicable federal, state and local laws and
regulations; I have no knowledge of, and | have never been informed
of, any restrictionsor prohibition on my right to receive, own, possess
or usethe Gun[s] or other such firearms; and | will fully comply with
al federal, state and local laws and regulations regarding my
ownership, possession and use of the Gun[s].

D. Gun Trusts.

Individualsmay transfer NFA weaponsto, and fiduciariesmay purchase NFA weaponsin, an entity,
such asacorporation, limited liability company (LLC), or revocabletrust, to avoid some of therules
that otherwise regulate such transfers. Individuals often opt for trusts because they avoid annual

filing fees, public disclosure, or a separate tax return.®* A trust designed specifically for the
ownership, transfer, and possession of an NFA weapon may be known as a gun trust, NFA Trust,
Firearm Trust, or Title Il Trust. While a gun trust could be used to hold both Title Il and Title |

firearms, doing so could unwittingly subject Titlel firearmsto rulesthat would otherwise only apply
to Titlell firearms. (Ownership and transfer of Title | firearms can generally be handled through a
standard estate planning revocable trust.)

Accordingto IRSInfo. Ltr. 2015-0039 (Dec. 24, 2015), aguntrustisstill considered a“trust” for tax
purposes under Treas. Reg. §301.7701-4 even when there are no ascertainable beneficiaries.”

While NFA firearms can only be transported and shot by their registered owner, a trust can name
numerous trustees, each of whom may lawfully own the weapon without triggering transfer
requirements. Once aweapon becomesatrust asset, any beneficiary may useit (including atrustee,
but only if named asabeneficiary and not solely in atrustee capacity). Conversely, if anindividual
owner allowed another individual owner subject to trustee approval to use an NFA weapon not held
in atrust, that use could be considered an unlawful transfer subject to criminal penalties. The trust

% See, e.g., Cal. Penal Code §12280 (2009).

2 David Goldman, an attorney in Jacksonville, Floridais credited with drafting the first gun trust, which herefersto as
an NFA firearms trust, in 2007. See Margaret Littman, Florida Lawyer Fashions Gun Trust (and Niche Practice),
A.B.A.J. (Feb. 1, 2011, 3:20 AM CST), http://www.abajournal.com/magazine/article/in_goldman_guns_trust.

% Dep't of the Treasury, Internal Revenue Service (Nov. 9, 2015), available at https:/www.irs.gov/pub/irs-wd/15-
0039.pdf (last visited May 1, 2016).




can name minors as beneficiaries, subject to any state mandated use restrictions, until they are old
enough to possess the weapon outright. Moreover, the grantor can be alife beneficiary—although
not the sole beneficiary (or the doctrine of merger will cause the trust to be disregarded).

A thorough discussion concerning the unique provisions of an NFA gun trust isbeyond the scope of
thisarticle, but the provisionsare numerousand complex. A standard revocabletrust formiswholly
inadequate in this context. The trust agreement should specifically state that its purpose isto own,
possess, manage, and dispose of NFA firearms. The settlor need not be a trustee, however, the
settlor may not use a trust-owned firearm unless also named as atrustee. Where multiple persons
will use trust property, each should be named as a trustee.

Gun trusts may be irrevocable, but generally they are revocable so that the settlor may retain the
power, among other things, to add or removetrust property, aswell asadd and remove beneficiaries.

Gun trusts have been popular historically because of the ability to avoid federal laws requiring an
NFA trust to submit fingerprints or seek CLEO approval required for individual firearm purchasesor
transfers. Instead, the federal government would verify and investigate the application.®

Effective June 13, 2016, the Department of Justice amended the regulations of the BATFE regarding
the making or transferring of a firearm under the NFA. % Thisfinal rule, referred to as “41F,”
definesanew term, “responsible person.” A “responsible person” isany individua who possesses
the power to direct the management and policies of agun trust and includes personswith such power
and those who have the power to receive, possess, ship, transport, deliver, transfer or otherwise
dispose of afirearm for or on behalf of thetrust.”® Responsible personsinclude settlors, trusteesand
trust protectors of gun trusts. The purpose of this rule change was to apply identification and
background check regulations uniformly to individuals, trusts and other entities.”

41F also requires each responsible person, in connection with atrust or legal entity holdingan ATF
firearm, to complete ATF Form 5320.23, entitled “ Responsi ble Person Questionnaire” and to submit
photographs and fingerprints when the trust or legal entity files an application to make an NFA
firearm atrust asset. It requires that a copy of all applications be forwarded to the CLEO of the
locality in which the applicant/transferee or responsible person is located. But it eliminates the
requirement for a certification signed by the CLEO. The purpose of the new form isto ensure that
the purported responsible person isnot in fact a*“prohibited person” who may not possess an NFA
firearm.

% See 18 U.S.C. §923 (2006 & Supp. 2010); 28 C.F.R. §25.1 (2010).

127 C.F.R. pt. 479, asamended by Docket No. ATF 41F; AG Order No. 3608-2016, Fed. Reg. Vol. 81, No. 10 (Jan. 15,
2016).

827 CF.R. 8479.11.

% See RIN 1140-AA43, 27 CFR Part 479 [Docket No. ATF 41F; AG Order No. 3608-2016, p. 214], Machineguns,
Destructive Devicesand Certain Other Firearms; Background Checksfor Responsible Personsof aTrust or Legal Entity
With Respect to Making or Transferring a Firearm, available at https://www.atf.gov/file/100896/downl oad.



Any new responsible persons added to the trust now must submit Form 5320.23. If atrust was
executed and funded prior to the new rules coming into effect, new beneficiaries may be added
without having to comply with the responsible person questionnaire filing requirement.

The trust agreement can direct the disposition of NFA weaponsin the event an owner becomes an
excluded person by, for example, providing that upon afelony, thefelonisno longer a“responsible
person,” and will therefore lose all ability to have direct or indirect use of the weaponsin the trust
and that the weapons will pass outright or in trust to the contingent beneficiaries.

A trustee has an obligation to safeguard firearms owned by agun trust. The trust agreement should
include details that provide guidance to the trustee and beneficiaries to assist them in avoiding
unintentional violations of the NFA rules. Specifically, the trust agreement should provide which
trustees and beneficiaries can have access to firearms and ammunition, under what circumstances,
and what happens if a trustee, successor trustee, trust protector, or beneficiary becomes a
“disqualified person.” Personswho are not allowed to buy or own firearms cannot serve astrustees.
The trust agreement should also require trustee compliance with any applicable transfer rules.

Therisk created by new 41F isthat a successor trustee appointment becomes effective and the new
trustee is not aware of the need to qualify as aresponsible person, thus failing to comply with 41F.
Similar situations could arise for beneficiaries or for people later appointed to a trust containing
firearms subject to 41F. New trusts should al so contain guidance and savingslanguage with respect
to “responsible persons,” to avoid non-compliance with 41F.

The trust may not permit the transfer a firearm to a person who may not lawfully buy or own
firearms. Thetransfer of an NFA firearminto atrust or other entity will be subject to atransfer fee.
Accordingly, atrustee often purchases NFA weapons directly to avoid the second transfer fee that
would accrue if an individual purchaser purchased a weapon and then transferred it to the trust.
While the transfer of an NFA weapon to an heir in satisfaction of a bequest is exempt from the
transfer tax, such atransfer still requiresthefiling of Form5\. Any distribution of aTitlel! firearm
should not be permitted until approval of Form 5 has been obtained.

Thetrustee’ s power to change the trust name should be limited. Because afirearmisregisteredin
the trust’s name in the NFA Registry, a change in trust name would require re-registration of the
firearms and payment of atransfer tax.

Because each state has different laws and local ordinances regulating firearms, unlike revocable
trusts used for general estate planning purposes, trusts used to hold NFA firearmsare not necessarily
portable.®* A gun owner desiring to cross statelinesmust still provide advance noticeto the BATFE
and receive approval. Generaly, the BATFE will approve a 365 day period to multi-state use.

When drafting a gun trust, using a prohibition against the sale of a gun should be carefully
considered and not ssmply included in the boilerplate. Some states have abolished the rule against

% See NFA Gun Trust Lawyer Blog, http://www.guntrustlawyer.com (last visited Mar. 30, 2016) (compiling applicable
state laws).




perpetuities, allowing for perpetual trusts; but, only if thetrustee hasthe power of sale. Those states
may consider atrust voidif it eliminatesthe power of alienation of trust property for longer than the
perpetuities period. And even in some states without a rule against perpetuities, there may be a
separate rule against the suspension of alienation.*

Gun trusts are not a panacea. They do not avoid constructive possession, which can occur when a
gun owner leaves afirearm where aprohibited person or any other individual not allowed to possess
the firearm resides or has access to such weapon. Gun trusts do not bypass rules regarding waiting
periods nor do they avoid criminal liability if prohibited parties are allowed to use firearms.

Even with agun trust, the trustee is responsible for determining the capacity of the beneficiary and
the federal, state, and local laws that apply to the individual before allowing a beneficiary to use a
trust weapon or distributing an NFA weapon to abeneficiary. Unlike atraditional revocable trust,
which can be revoked at any time by the grantor, the BATFE must approve termination of the gun
trust and distribution of its assets to its beneficiaries, as it would any other transfer. Nor may a
trustee or beneficiary transport any of the assets across state lines where registered, without prior
BATFE approval.

. WINE

With the wine market expanding, nationally and internationally, it isnot unusual for afiduciary to
comeinto the possession of asizeable and valuablewine collectionin an estate or trust. Ideally, this
would not come as a surprise to the fiduciary or his counsel, because the estate planning attorney
would have asked the clients at the planning stage whether their portfolio included unique assetsthat
might require special care and/or afiduciary with special knowledge. Often thisis not the case.

Itisimportant to keep in mind that wineisaregulated asset and, therefore, selling it isdifferent from
selling most other estate assets. The sale of wine in most states is subject to the three-tier system.
This system is a byproduct of the Twenty-First Amendment of the U.S. Constitution. When first
passed in 1933, it overturned the Eighteenth Amendment, which outlawed the manufacture,
distribution, and sale of all types of acoholic beverages in 1919 (with only a few exceptions
regarding medicinal or religious uses).

Asaresult of the three-tier system, which is still in place in most states, retailers can only purchase
alcohol from distributors, and distributors can only purchase from manufacturers or importers. The
typical personal representative does not fit into any one of these categories and, therefore, must
typically turn to someone who does.

A. Drafting for the Wine Collector.

At the planning stage, a collector should consider special provisionsin his or her estate planning
documents for the distribution of wine—whether to distribute to individuals, giveto charity, sell at

3 See, eg., N.C. Gen. Stat. §41-23 under which atrust may be voided if it suspends the power of aienation of trust
property for longer than the applicable rule against perpetuities period.



auction, or store long-term, for either sale or consumption, in which case a wine trust should be
considered. As discussed below, maintaining the collection, which will involve inventories,
appraisals, insurance, storage, and transportation, comes at asteep price. Thereisalso the option of
simply having it consumed by the collector’ sloved onesat thefuneral or memorial service. (Keepin
mind that the value of the collection will till beincluded inthe decedent’ sgross estate for estate tax
purposes.)

When handling an estate, one of thefiduciary’ sfirst and most important jobsisto marshal the assets.
Thisincludeslocating thewine collection. Often afiduciary might use apersonal property insurance
rider asaguideto aclient’ smost valuable assets. Theseare oftenincomplete asto typical valuables
such asart and jewelry, and rarely list (or cover) finewine. Therefore, afiduciary isgoing to haveto
dig deeper, sometimes literally.

Thismight be an easy task for clientswho have built sophisticated cellarsto properly store and often
display their prized wines. However, for most families, the wine is often located in basements so
dusty and dirty that the identity of its contents can be obscured. On the other hand, the urban client
might have what appears to be a small collection at home, but may have rented temperature
controlled off-site storage for a collection, or at least for part of a collection that did not fit in the
home storage. Moreover, the collector may also have placed orders for future distributions, even
futurereleases, or may belong to awine club that shipsregularly. Anolder client may have decided
to downsize acollection, and consigned bottles or casesto be sold. In other words, never assumethat
what you see is al there is. A thorough review of a collector’s records (i.e., letters, faxes,
confirmation emails, invoices, canceled checks, credit card bills, etc.) by afiduciary isnecessary to
locate al of the bottles, present and future.

Planning ahead can increase the value of the wine, if sold, and increase the potential that it will be
enjoyed, if left toindividuals. Tasting notesand a spreadsheet asto when wine should be consumed
will increasethe chancesthat it isappreciated by heirs. There areanumber of databasesthat can be
used to keep track of relevant information that will be useful to the collector while dive, and later,
fiduciaries, heirs, auction houses or other third party sellers, fiduciaries, heirsand potential buyers.
New and more advanced apps come available all the time, but afew of the more popular inventory
appsinclude CellarTracker, VinoCell, Vivino Wine Scanner, Wine Cellar Database, VNTG Wine
Céllar, and Cellar-App, many of which arefreeor nearly free. Collectrium, owned by Christie’s, isa
high end full-service digital platform that allows all types of collectors to manage, value, track,
insure, and transport their collections, aswell asinteract with their professional advisors.

B. Advising the Fiduciary.

Likejewelry and artwork, thefiduciary hasaduty to preserve and store acollection appropriately. If
thefiduciary does not have experience with fine wine, he or she may need to be educated about the
basics: storeit onitsside to avoid drying out the cork, do not store it on wood that emits fumes that

%2 See Collectrium, www.collectrium.com, a subscription cloud-based service that provides a platform to integrate all
collection data, management, market information, and maintenance in one place. Similar programs are reviewed at
http://www.gallerysoftware.com/.




could seep into thewine, and avoid sunlight, which degradesthe wine over time. Storage should be
not only humidity-and temperature-controlled (55° F is considered ideal by some), but secure.
Stories abound of the fiduciary showing up with an appraiser to find that the collection had already
been consumed by thirsty heirs. If thetemperatureismaintained with aheating or cooling system, it
should have abackup power supply. It should also be protected from flooding and moisture damage.
Humidity may not ruin wine, but it may ruin thelabel, causing areduction in value, or worse, cause
the label to melt off, reducing the value to zero. If that is done with a sump pump, it too needs a
backup power supply. And on and on.

A fiduciary should not put off having a collection inventoried, and if appropriate, appraised. Itis
important to know the extent of the collection to determine whether it needsto beinsured, or if the
insurance in place is adequate. An appraiser will determine if wine is authentic, and then value it
based on bottle fill level, label condition, cork condition, capsule condition, and color.®

If the estate is taxable for federal or state purposes, the fiduciary must ascertain the value of the
collection at the time of the decedent’s death or as of six months after the decedent’ s death, if the
alternate valuation dateis elected.>* The necessity for an appraisal arises where one bottle of wine
may have a value of more than $3,000, or a collection in its entirety may have a value that totals
more than $10,000.%

C. Estate Tax |ssues.

Wineisreported on Schedule F, “ Other Miscellaneous Property Not Reportable Under Any Other
Schedule,” of the estate tax return. Even if consumed at the funeral, it is considered an asset of the
estate (although the value might be deducted as afuneral expense). Liquidity (no pun intended) is
going to be an important concern for the fiduciary of an estate. It may be necessary to sell some of
thewinetoraisefundsfor taxes. So, thefiduciary will need to begin planning early for the payment
of estatetax ontheilliquid “liquid assets.” On the other hand, putting too much of one wine on the
market at once may result in a blockage discount when it comes to pricing it, a concept borrowed
from the securities market and now frequently used for the sale of large collections, such as art and
wine.* Many contributing factors enter into the blockage discount, somewhat based on a sense of
supply and demand. In other cases, factors such asthe quality of the wine, whether the bottleisin
pristine condition, or its rarity may be considered.

To protect against bl ockage discounts and alow wineto be sold over an extended period of time, or
simply to hold wine to be consumed by extended family members, wine could be left in trust.

% See Heritage Auctions, Key to Condition Descriptions and Bottle Sizes at https://wine.ha.com/information/wine-
condition.s (accessed Apr. 17, 2018).

¥ Treas. Reg. §§20.2031-1(b), 2032-1(a).
% Treas. Reg. §20.2031-6(b).

% The IRS recogni zes that the price may be depressed when multiple cases or bottles of the same wine are appraised or
placed on the market. Thisisreferred to as a blockage discount. Treas. Reg. §820.2031-2(g), 25.2512-2(¢€).
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If wineisto bedistributed to anindividual or charity, or auctioned off, thefiduciary should consider
distribution as soon asfeasible, to eliminate therisk of lossfrom theft or damagein the estate, and to
reduce the expense of storage and insurance. Inother circumstances, the decedent may not have |l eft
provisionsin hisor her estate plan for the distribution of thewine collection. Thus, afiduciary may
simply elect to sell the collection as part of settling the estate.

Prior to selling, however, the fiduciary must consider federal and state acohol distribution laws.
Some states still maintain athree-tier system for distribution of alcohol, put in place following the
end of prohibition. Inthese states, individualsmay only buy from retailers, who may purchasefrom
importers or manufacturers. A few statesallow direct salesto the consumer or have exceptionsfor
brewpubs. And afew allow aone-time permit to sell from an estate. Otherwise, it isnecessary to
use an auction house to facilitate a sale.®’

In those states that permit private sales, many require accommodation sale permits, which allow an
individual or businessto sell aprivate collection of wine or spiritsto another individual or business.
In Washington, for example, apermit isissued by the Washington State Liquor and CannabisBoard
(WSLCB), which allows the one-time sale of a private collection to alicensee. Both the seller and
buyer must be located in Washington State.®

D. Practice Tips.

Trusts should not be forgotten as a planning tool for a wine collection meant to be held long-term.
Whenwineisleft intrust, thefiduciary should waste no timein making arrangementsfor long-term
storage. If collectorsopt for atrust, they should also direct that sufficient funds be distributed to the
trust to maintain the collection.

A winetrust is agood candidate for atrust protector. A trust should either name one or contain a
mechanism for the appointment of one. Thetrust agreement could giveatrust protector the power to
remove and replace fiduciaries, periodically check on the wine, and review trust records, including
records of sales, auction results, and consignment agreements. The trust should also contain a
provision for termination—when the wine has been sold, drunk, or otherwise liquidated. Or,
perhaps, when the inventory reaches a certain level, the remaining bottles could be donated to
charity.

3" More and more places conduct wine auictionsnow —not just Christie’ s. Beyond Christie's, afiduciary may also look to
organizations such as New Y ork-based Scarsdale, Zachy’s, winebid.com, winecommune.com or Chicago-based Hart
Davis Hart to auction the estate’ s wine collection.

#Bu\Wheretheapplicationisfor aspecial permit by anindividual or businessto sell aprivate collection of wine or spirits
to an individua or business. The seller must obtain a permit at least five business days before the sale, for a fee of
twenty-five dollars per sale. The seller must provide an inventory of products sold and the agreed price on a form
provided by the board [L1Q1289 Application for Accommodation Sale Permit]. The seller shall submit the report and
taxes due to the board no later than twenty calendar days after the sale [LIQ1290 Accommodation Sale Inventory
Report]. A permit may beissued under this section to allow the sale of aprivate collection to licensees, but may not be
issued to alicenseeto sell to aprivateindividual or businesswhich isnot otherwise authorized under the license held by
theseller. If theliquor ispurchased by alicensee, all sales are subject to taxes assessed as on liquor acquired from any
other source.” RCW 66.20.010 (16).
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Alternatively, aclient who holdswine solely for investment purposesand not for personal enjoyment
or consumption, may want to establishawine LLC. Thiswould allow athird-party professional to
managethe collection. That entity could survivethe death of the owner/member, and could continue
to be managed in the owner’s estate, relieving an untrained fiduciary from having to handle a
complex and valuable asset class.

V. AIRCRAFT

Aircraft ownership and registration is atechnical area not typically familiar to the average estate
planning attorney. The following is by no means athorough examination of the laws applicableto
aircraft owners. Rather, it outlines considerations for the attorney advising aircraft owners with
respect to estate planning, and fiduciarieswho find themselvesin possession of aircraft. Itis, asthey
say, just enough to make you dangerous. It should also cause sufficient fear to convince you to seek
the help of an expert any time things with wingsin an estate plan are involved.

Aircraft include airplanes, rotorcraft, gliders, and anything else that may become airborne and is
required to be registered with the Federal Aviation Administration (FAA). Planning should also
cover an interest in a fractional ownership program, hangar leases, long-term service contracts,
expensive aviation equipment, and certain aircraft components and parts.

Because aircraft are generally depreciating assets and expensive to use and maintain, they are not
ideal assetsfor lifetime gifting. However, they often show up on the inventory of ahigh-net-worth
decedent’ sestate. Because aircraft can be quitevaluable, illiquid, and subject to multipleregulatory
schemes, they can make an estate administrator’ s job extremely complex.

Federal excisetax, aswell as state sales and use tax, while not discussed in detail below, must also
be addressed when advising clients regarding the purchase or |ease of aircraft.

The FAA’s Aircraft Registration Branch regulates aircraft registration and transfers.

Like cars, weapons, and cannabis (in states where legal), aircraft are highly regulated. Aircraft
owners must be registered with the FAA civil aircraft registry.*® Owners may include individuals
and entities, including trusts. Where an owner is a non-U.S. citizen, specialized trusts or
corporationsarerequired. Failingto follow the strict regulations of the FAA canresultinaninvalid
registration, leading to a cascade of further problems, including loss of insurance coverage.

A. Transfer of Ownership.

%49 U.S.C. 844102; 14 C.F.R. §47.3. Documentation required for registration includes original signed documentsfiled
withthe FAA, abill of saletransferring title (which reflectsacomplete chain of title fromthelast registered owner), and
an Aircraft Registration Application (AC Form 8050-1, found at
https://www.faa.gov/forms/index.cfm/go/document.information/documentI D/185220), which requires detailed
information regarding the aircraft and the owner, and proof of citizenship of the individual owners or the underlying
owners of an entity (for trusts, al trustees and beneficiaries must be U.S. citizens unless a*“non-U.S. citizen trust” is
used, in which the beneficiary isnot aU.S. citizen but the trustee-owner is).
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Transfer of an aircraft is accomplished using FAA form “Aircraft Bill of Sale,” available online at
http://www.faa.gov/documentL ibrary/media/form/ac8050-2.pdf. Where an estate or trust is
involved, additional rules apply. When a transfer is by an estate executor or administrator, a
certified copy of Letters of Administration or Letters Testamentary must be included. Where no
probate was conducted, an heir may submit an affidavit attesting to a lack of probate and legal
entitlement to ownership. A trustee may transfer ownership by including a certified copy of the
court order appointing the trustee or, if no court order is involved, a certified copy of the trust
instrument.

B. Taxation Basics.®®

Many statesimpose apersonal property sale or usetax on transfers of aircraft, in addition to annual
excisetaxes. For example, information regarding registration and taxation of aircraft in Washington
isfound at http://www.wsdot.wa.gov/aviation/registration/register3steps.htm. Washington imposes
an annual excise tax on any aircraft, with limited exceptions, used within the state.**

If an aircraft isfirst delivered in a state without a sales tax, it still may be subject to use tax if later
brought into a state that imposes one. If sales tax was previously paid, use tax may be imposed on
the difference between the state's sales or use tax and the tax paid to the state where the sale
occurred. A fiduciary delivering aircraft to a beneficiary in another jurisdiction must keep these
potential taxesin mind when completing the transfer.

Keep in mind that some states, like Washington, consider an aircraft owned by anon-resident to be
based in-stateif it has spent more than 90 daysin the state during any 12-month period, subjecting
the aircraft to usetax in that state.”” Thisistrue evenif the aircraft islegally based and paystax in
another state.

Most states consider transfers of aircraft to a revocable trust not to be a taxable event.”®
Nevertheless, in somejurisdictions, taxes may beimposed when ownership isrestructured and even
when ownership of the aircraft is transferred to a trust simply for estate planning purposes.
Moreover, some jurisdictionstax the transfer of aplane by acorporation or partnership to one of its
affiliates solely for liability protection purposes.®

C. Ownership Through an Entity.

“0 A good resource for taxes applicable to aircraft ownersis maintained by the Aircraft Owners and Pilots Association
(AOPA), available at http://www.aopa.org/Pilot-Resources/Aircraft-Ownership/ The-Pil ots-Guide-to-Taxes.aspx (last
visited Apr. 17, 2018).

“I RCW 82.48.020, 82.48.100 (exempt aircraft).

“2 RCW 8.48.100(3).

® See, e.g., Cal. Rev. & Tax Code §6285(b); 68 Okla. Stat. §6003(17).
“ See, e.g., 35 I1l. Comp. Stat. 157/10-15.

* See, eg., Fla. Admin. Code r. 12A-1.007(25)(d). But see 23 Va. Admin. Code §10-220-5 (transfer to corporate
affiliate is exempt).
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An LLC or corporate entity is often used to hold aircraft and shelter the owner’ s other assets from
the high possibility of owner or operator liability. For estate planning purposes, revocabletrustsare
commonly used simply for probate avoidance, but they do not afford liability protection. To obtain
both liability protection and probate avoidance, arevocable trust may hold interestsin the entity to
which the aircraft is registered, but raises new issues, discussed below.

D. Trusts.

A trust holding an airplane is atype of purposetrust.*® Similar to the structure of an Illinois Land
Trust, thetrusteeisthetitled and registered owner of the aircraft, but the beneficiary hastheright to
dissolvethetrust at any time and return possession of the aircraft back to him- or herself, or onto a
qualified third party. Furthermore, the FAA has the right to obtain information directly from the
owner/operators because, in spite of the trust structure, they have non-delegable regulatory
obligations to the FAA. Typically, the beneficiary will be the one to insure the aircraft, and to
operate and maintain it in accordance with FAA requirements.

Also similar to an lllinois Land Trust, title to the aircraft can be transferred at any time from the
trustee to any party designated by the beneficiary using an FAA form bill of sale. This, however,
would have the effect of cancelling the aircraft’s registration. The trustee cannot sell the aircraft
without the beneficiary’s direction. While this is an inherent aspect of atrust holding aircraft, it
should be specifically provided in the trust instrument.

Thetrust agreement should create an affirmative duty on the part of the aircraft operator (wherethe
operator isnot the beneficial owner) to regularly maintain and provide current information regarding
the aircraft and its operations.

The FAA imposes a number of requirements for trusts holding aircraft. Under Federal Aviation
Regulation (FAR) 47.7(c), each trustee must be either aU.S. citizen or aresident alien.*” Thetrustee
must also submit an Affidavit of Citizenship from each trustee, acopy of thetrust agreement, and an
Aircraft Registration Application to the FAA. If the trustee does not want to make a representation
regarding the citizenship of the beneficiary, the beneficiary must provide a separate affidavit of
citizenship.

Again, states may subject the transfer of title to a special purpose entity to sales or use tax.

E. Advising the Trustee.

If atrust was established during the grantor’ s lifetime, a successor fiduciary should, immediately
upon appointment, confirm that registration with the FAA and airworthinessdirectives (ADs) areall
ingood standing. ADsarelegally enforceableregulationsissued by the FAA in accordance with 14
C.F.R. Part 39 to correct an unsafe condition in a product. Part 39 defines a product as an aircraft,

“6 A purposetrust existsto carry out aspecific objective, in this case holding and maintaining aircraft, rather than for the
benefit of individual beneficiaries.

4T U.S. citizen is defined for FAA purposes under 14 C.F.R. §47.2.
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engine, propeller, or appliance. Notethat ADs™ are delivered electronically or by paid subscription,
S0 a search of the grantor’s email may be necessary. A periodic review of the FAA website by
product name for applicable ADs is also a prudent practice. If ADs are not timely acted upon,
registration may lapse.

Aircraft can be registered to asingle applicant astrustee, or to several applicants as co-trustees. To
register, the trustee(s) must submit:*°

o An affidavit showing that each beneficiary under thetrustiseither aU.S. citizenor a
resident alien. This includes each person whose security interest in the aircraft is
incorporated in the trust. If any beneficiary isnot a U.S. citizen or aresident alien,
the trustee must provide an affidavit stating that the trusteeisnot aware of any reason
or relationship that would give the non-citizen ashare of control greater than 25% to
influence or limit the exercise of the trustee's authority. Furthermore, the trust
agreement must provide that those personstogether may not have more than 25% of
the aggregate power to direct or remove atrustee for cause.™

. A certified copy of the complete trust instrument and a “copy of each document
legally affecting arelationship under the trust.”*

. An origina signed hill of sale from the present registered owner to the trustee(s).

. Anoriginal application for registration showing the trustee(s) as applicant, signed by
the trustee(s).

o A $5 registration fee payable to the FAA.

If aclient prefers to use an existing trust or a trust organized for a different purpose to own the
aircraft, the trust agreement will need to be amended in order to satisfy the FAA requirements
mentioned above. The FAA must approve all trust agreements used to register an aircraft. Because
the agreement will be shared with the FAA, confidentiality of the termsregarding other assets held
inatrust will belost. Where confidentiality isaconcern, clientsshould useasingle purposetrust for
aircraft.

“8 Airworthiness Directives, both current and historical, may be found here:
http://www.airweb.faa.gov/Regulatory and Guidance Library/rgAD.nsf/MainFrame?OpenFrameSet.

4% For more information, download the form at Information to Aid in the Registration of U.S. Civil Aircraft, AC Form
8050-94 (Feb. 2009).

% 14 C.F.R. §47.7(c)(3). While the C.F.R.s do not define “cause,” the FAA’s Notice of Policy Clarification for the
Registration of Aircraft to U.S. Citizen Trusteesin SituationsInvolving Non-U.S. Citizen Trustorsand Beneficiaries, 78
Fed. Reg. 36,412 (June 18, 2013), refersto the Restatement of Trusts asillustrative of the definition, and suggests that
willful misconduct and gross neglect satisfy this limitation.

°1 14 C.F.R. 847.7(0)(2)(i).
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Finally, likein afamily cabin trust, the grantor should be encouraged to fund the trust with either a
substantial endowment or a life insurance policy to fund the maintenance and operation of the
aircraftinthefuture. Without thissinking fund, itisnot likely that multiple family memberswill be
able to agree upon how to maintain the aircraft, and it will likely be sold.

F. Corporationsand LLCs.

It is important that a client have a clear understanding of the type of conduct qualifying as
commercial versus non-commercial use. FAA regulations classify aircraft into various categories,
generally commercial and non-commercial, and grant airworthiness certificates authorizing aircraft
for flights under one of these categories. An owner who operates aircraft for personal use holds a
certificate under 14 C.F.R. Part 91 of the FAA regulations. The personal use regulations impose
significantly less stringent operational and maintenance standards than those applicable to charter
carriers, which may include family offices (under 14 C.F.R. Part 135) and airline carriers (under 14
C.F.R. Part 121).

Theinclination in estate planning isto use an entity—a corporation or LL C—to own property with
which risk is associated, to shield a client from liability. However, where the sole purpose for an
entity’ sexistenceisto hold title to aircraft, thereisarisk that thiswill be considered acommercial
arrangement, subject to the more stringent rules applicable to charter carriersunder 14 C.F.R. Part
135.

Under Part 91, the owner/user of the aircraft isresponsible for full control over the operation of the
aircraft. The flight crew may not operate the plane for compensation. Practically speaking, the
owner must also be the operator. The mere fact that the owner/operator funded the expenses of a
flight crew has brought the operator within the definition of acommercial operator and no longer
covered by Part 91. The practical solution to this problem istypically to have the owner/operator
enter into a “dry lease” arrangement with an entity, which provides support services, including
pilots, crew and maintenance.

The FAA classifies aircraft |eases as either “dry leases’ or “wet leases.”

Under adry lease, theaircraft owner providesonly theaircraft and no crew to thelessee.® An entity
may be formed for the sole purpose of ownership of an aircraft by the lessor. It may lease that
aircraft without acrewmember or any other amenitiesto arelated company or party, thelessee. The
lessee is considered to be in “operational control” of the aircraft in a dry lease arrangement, and
providesitsown flight crew, maintenance, and any other amenities. Dry leasing isnot considered a
commercial operation from the FAA’s perspective as long as the pilots do not have afinancia or
employment relationship with the lessor.

A wet lease is a leasing arrangement, defined under FAR 91.501(c)(1), whereby the lessor of an
aircraft providesthe aircraft, crew, maintenance, and any other servicesrequired by thelessee. The

214 C.F.R. §91.1001(b)(2).
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lessee typically paysthe lessor based on hours operated. The lessee may also be required to cover
the cost of fuel, airport fees, and any other fees.

Operation under the wrong certificate is subject to steep fines.>® On top of the fines, insurance
coverageiscontingent on theaircraft being operated in compliance with FAA regulations, and may
be lost if an operator is not covered by the proper certificate.

It isimportant to note that a power of attorney used to transfer ownership in an aircraft must either
contain astated expiration date or expire by its own termsthree years from the date it was signed.>

G. Private Foundations.

A note about families that use their aircraft for personal or business use as well as their private
foundation business. It isimperative that the foundation bear the cost of thistravel.

The IRS has addressed self-dealing with respect to private foundations and private foundations.

In one caseinvolving therental of acharter aircraft by adisqualified person to aprivate foundation,
the IRSruled that the rental was an act of self-dealing evenif therate charged iscomparableto rates
charged by other aircraft companies. >> But in another case, the IRS ruled that adisqualified person
may provide free use of aplaneto aprivate foundation, whichisnot an act of self-dealing. *° Inthis
case, thefurnishing of "goods, servicesor facilities' by adisqualified person to the Foundation was
not self-dealing because the airplane was furnished without charge, and even though the Foundation
paid for itstransportation cost in using the airplane, those costs were paid to an unrelated party and
no portion of such cost was reallocated or credited back to any disqualified person.”’

H. Practical Alternatives to Aircraft Ownership.

Somefamilies are attached to their planes, especially those with historic, sentimental, or collectible
value. However, for the client who strictly wantsto provide the convenience of privatetravel to her
heirs, shemight consider the advantages of fractional ownership or ajet card.*® Thetestator needsto
realize that once a plane passes to multiple heirs, it cannot bein two places at once, making its use
even harder to alocate than the family cabin, which at least stays in one place. Either

%14 C.F.R. §13.305(d) (providing for fines of $11,000 for each violation of operating under a Part 91 certificate rather
than a Part 135 certificate).

> See Form REGAR-94 Information to Aid in the Registration of Imported Aircraft par. 33 (last updated April 2017)
availableat https:.//www.faa.gov/licenses certificates/aircraft_certification/aircraft_registry/mediad REGAR-94.pdf.

*® Rev. Rul. 73-363, 1973-2 CB 383.
* PLR 9732031 (May 14, 1997).
* Treas. Reg. §53.4941(d)-3.

%8 Some of the more popular fractional ownership companies include NetJets, FlexJet or FlightOptions; and popular
charter jet card arrangements are provided through companies such asMarquis Jet (adivision of NetJets), Blue Star Jets,
Skyjet and JetCard.
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arrangement— fractional ownership or ajet card (akin to an expensive Starbucks card)—can provide
the family with on-demand transportation with less cost, liability, and opportunity for family strife.

V. CANNABIS
A. I ntroduction.

For decades, cannabis™ transactionsin the United States have been conducted on what essentialy is
the black market. In the last few years, many states have moved to legalize, tax, and regulate
cannabis for medical and/or recreational purposes.

Since 1970, cannabisis considered a Schedule | substance under the federal Controlled Substances
Act (CSA)—up there with heroin, LSD, and cocaine. Unauthorized cultivation, distribution, or
possession of cannabisand knowingly or intentionally manufacturing, distributing, or dispensing it
are federal crimes, unless used for federally approved research.*® Federal law also makesillegal
certain financial transactions connected to unlawful activity, including transferring monetary
instruments or funds with the intent to promote the carrying on of specified unlawful activity,
including the manufacture, importation, sale, or distribution of a controlled substance.®*

As of January 2018, 29 states, Guam, Puerto Rico, and the District of Columbia permit its use for
medical reasons, and eleven statesfor recreational purposes.®? Retail salesare permittedin Alaska,
California, Colorado, Nevada, Oregon, and Washington, with Maine and M assachusetts set to begin
later this year. Washington, D.C. permits recreational use but not retail sales, and not on federal
property, which significantly limits the application of the law.®® Vermont permits recreational use
but not retail sales effective July 1, 2018.%

Whilethelack of legal clarity at thefederal level adds greater confusion to the already complex area
of law, itisnot likely that, after gaining such momentum so quickly, that it will come to an abrupt
halt anytime soon. According to studiesby Arcview Market Research, legal cannabisisamong the

*The terms “marijuana’ and “cannabis’ are often used interchangeably. Furthermore, some consider the term
“marijuand’ to have a pejorative connotation. For background on the derivation and meaning of these terms see Jon
Gettman, Marijuana Vs. Cannabis. Pot-Related Termsto Use and WordsWe Should Lose, High Times (Sept. 10, 2015),
available at http://hightimes.com/culture/marijuana-vs-cannabis-pot-rel ated-terms-to-use-and-words-we-shoul d-lose/.

€ Controlled Substances Act, 21 U.S.C. §831(a). Very narrow exceptions to the federal prohibition do exist. For
example, one may legally use marijuana if participating in a Federal Drug Administration-approved study or in the
Compassionate Investigational New Drug program.

¢ Money Laundering Control Act of 1986, 18 U.S.C. §1956, §1957.

2 See National Conference of State Legislatures, State Medical Marijuana Laws (Sept. 14, 2017),
http://www.ncsl.org/research/heal th/state-medical-marijuana-laws.aspx, regarding the current status of the law
concerning recreational and medical use, state-by-state.

® |nitiative 71, also known as the Legalization of Possession of Minimal Amounts of Marijuana Personal Use Act of
2014.

% Vermont House Bill 511 (Jan. 22, 2018).
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fastest-growing markets in the United States.®> Arcview estimates that $9.2 billion worth of legal
cannabis was sold in 2017, up from $6.7 billion in 2016.%°

Becauselegalized and decriminalized cannabisisbecoming anational and international issue, estate
plannersto consider cannabis as an asset, and sometimes an investment, perhaps the way we might
currently plan for a wine collection, except for the fact that, unlike wine, cannabis is still illegal
under federal law.

The path to how some states have navigated these punitive statutes and passed legislation allowing
the medical and even the recreational use and sale of marijuanais not a straight line. Below isa
description of the major pointson that path. But, it isnot yet clear that the path isacompletely legal
one. For the brave, yet cautious, the following is ageneral overview of the federal and state legal
landscape and discussion of the estate planning, tax and ethical considerationsfor attorneys giving
advice where cannabisis part of an estate plan or probate.

B. Federal Law.

1. The Ogden Memo.

When states began legalizing marijuana, the Department of Justice (DOJ) made it clear that it
intended to pursue any commercia enterprise selling or producing cannabis. On October 19, 2009,
Deputy Attorney General David W. Ogden (under Attorney General Eric Holder) issued a
memorandum known as the “Ogden Memo” confirming that the DOJ remained “committed to the
enforcement of the [CSA] in all States.”®” However, given the DOJ' s “limited investigative and
prosecutorial resources,” the Ogden Memo advised U.S. Attorneys to focus on prosecuting
“significant marijuanatraffickers’ and not on those whose actions are in “clear and unambiguous
compliance with existing state laws providing for the medical use of marijuana.”®®

2. Cole Memoranda.

In light of the developments at the state level, Ogden’s successor, U.S. DOJ Deputy Attorney
Genera James Coleissued amemorandum (“ Colel”) expressing the DOJ s position that thefederal
government will not pursuelegal challengesin jurisdictionsthat authorize marijuanause, assuming
those state and local governments maintain strict regulatory and enforcement controls on marijuana

% See The State of Legal Marijuana Research, 5th ed. available at https./arcviewgroup.com/researchy.
% 4.

¢ Deputy Attorney General David W. Ogden, U.S. Department of Justice, Memorandum for Selected United States
Attorneys, Investigations and Prosecutions in States Authorizing the Medical Use of Marijuana at 1 (Oct. 19, 2009),
https://www.justi ce.qgov/sites/defaul t/fil es/opa/l egacy/2009/10/19/medi cal-marijuana.pdf.

%8 d. at 1-2.
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cultivation, distribution, sale, and possession that limit therisksto “ public safety, public health, and
other law enforcement interests.”

Then, in August 2013 acommunication known as“Colell” expanded on Colel. It makesclear that
the Ogden Memo was never intended to shield from federal enforcement action and prosecution
marijuanarelated cultivation and distribution for medical useor lower level marijuana-related crimes
aready being prosecuted by statelaws.” But Colell instructsfederal prosecutorsto prioritize their
“limited ;Pvesti gative and prosecutorial resourcesto addressthe most significant [cannabis-related]
threats.”

3. Enforcement Guiddlines Regarding Cannabis Under the Trump
Administration.

Early in the Trump administration, Attorney General Jeff Sessions privately reassured some
Republican Senators that he would not deviate from the Obama-era policy of allowing states to
implement their own marijuanalaws except for the enforcement prioritiesoutlined in the Ogden and
Cole Memos, which gavelocal control to federal prosecutorsto determine how and whereto deploy
Justice Department resources in the fight the country’ s drug crisis. Then, in early January 2018--
four daysafter retail marijuanabecamelegal in California--Attorney General Sessionsthat hewould
be rescinding the Obama-era policy and free federal prosecutors to aggressively enforce federal
marijuanalaws.”® Thisannouncement appearsto be an attempt to wage awar that has already been
lost. Not only did hefail to recognizethat hisboss, President Donald Trump, had previously madeit
clear that he had no objection to the legalization of marijuana at the state level. But, in the same
month, the Pew Research Center found 61% of Americans supportive of legalization, with support
reaching 70% among millennials.

Even those Americanswho have no intent to participate in the cannabisindustry aretired of the fact
that too many peopl e have spent too much timein jail for possession of small amounts of marijuana
and current laws have had a disproportionate effect on minority communities.

Furthermore, a mgjority of Americans now live in the 29 states and D.C., where they have some
form of legal cannabis - medical, recreational, or both.

% James M. Cole, Deputy Att'y Gen., Memorandum for United States Attorneys: Guidance Regarding the Ogden Memo
in Jurisdictions Seeking to Authorize Marijuanafor Medical Use (June 29, 2011).

" James M. Cole, Deputy Attorney General, Memorandum for All United States Attorneys, Guidance Regarding
Marijuana Enforcement (Aug. 29, 2013), http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf .

™1d. at 1. It identified eight activities as those that the federal government wants most to prevent, which include: (i)
distribution to children; (ii) use of revenueto further other criminal enterprises; (iii) diverting cannabisfrom states that
have legalized its possession to states that prohibit it; (iv) using authorized cannabis activity as a pretext for the
trafficking of other illegal drugs; (v) using firearms or violent behavior in the cultivation and distribution of cannabis;
(vi) exacerbating public health and safety risks due to cannabis use, including driving while under the influence of
cannabis; (vii) growing cannabis on public land; and (viii) possessing or using cannabis on federal property.

"2 Jefferson B. Sessions, |11, Attorney General, Memorandum for All United States Attorneys, Marijuana Enforcement (Jan. 4, 2018)
available at https://www.justi ce.gov/opalpress-rel ease/file/1022196/downl oad.

20



Sincethen the administration seemsto have backed off from that position with an announcement by
Republican Sen. Cory Gardner on Friday, April 13, 2018 that he had received assurances from the
president that he would support legislation protecting the marijuana industry in states that have
legalizeditsuse.”® Thelatest development camelast Friday, April 21st, when the Senate’ sminority
leader Charles Schumer (D-NY) announced that he is introducing legislation to decriminalize
marijuana.

Whilethese announcements add to the confusion asto which lawswill apply going forward, without
anincreaseinresourcesitisnot likely that theindustry projected to bringin billionsof dollarsin tax
revenue in California alonein the next few years will shut down without afight.

C. Treasury Department Guidance.

In addition to the guidance issued by the DOJ, the Financial Crimes Enforcement Network
(FinCEN), adivision of the Treasury Department, issued its own guidance in 2014 to clarify Bank
Secrecy Act (BSA) expectations for financial institutions seeking to provide services to cannabis-
related businessesin light of stateinitiativestolegalize certain cannabis-related activity. In addition
to the guidanceissued by the DOJ, the Financial Crimes Enforcement Network (FinCEN), adivision
of the Treasury Department, issued its own guidance in 2014 to clarify Bank Secrecy Act (BSA)
expectations for financial institutions seeking to provide servicesto cannabis-related businessesin
light of state initiatives to legalize certain cannabis-related activity.”

Thorough customer duediligenceisacritical aspect of making thisassessment. In assessing therisk
of providing services to a cannabis-related business, afinancial institution is obligated to conduct
customer due diligence that includes:

1 Verifying with the appropriate state authorities whether the businessis duly
licensed and registered,;

2. Reviewing thelicense application (and related documentation) submitted by
the business for obtaining a state license to operate its cannabis-related
business,

3. Requesting from state licensing and enforcement authorities available
information about the business and related parties;

" Nicholas Riccardi, Associated Press, Trump Vows to Back Law to Protect Marijuana Industry, New York Times
(Apr. 13,2018, 7:25 P.M. E.D.T.) available at https.//www.nytimes.com/aponline/2018/04/13/us/ap-us-trump-

marijuana.html.

™ James M. Cole. Deputy Att'y Gen., Memorandum for All United States Attorneys: Guidance Regarding Marijuana
Related Financial Crimes (Feb. 14, 2014), available at https://dfi.wa.gov/documents/banks/dept-of -justice-memo.pdf .
See also https://www.fincen.gov/resources/statutes-regul ations/gui dance/bsa-expectati ons-regarding-marijuana-rel ated-
businesses.
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4, Developing an understanding of the normal and expected activity for the
business, including the types of products to be sold and the type[s] of
customersto be served (e.g., medical versus recreational customers);

5. Ongoing monitoring of publicly available sources for adverse information
about the business and related parties;

6. Ongoing monitoring for suspicious activity, including for any of thered flags
described in this guidance; and

7. Refreshing information obtained as part of customer due diligence on a
periodic basis and commensurate with the risk.”

The FinCEN guidance points out that the decision to open, close, or refuse any particular account or
relationship should be made by each financia institution based on a number of factors specific to
that institution. These factors may include its particular business objectives, an evaluation of the
risks associated with offering a particular product or service, and its capacity to manage those risks
effectively.” Inaddition, under the FinCEN guidance, afinancial institution that decidesto provide
financial services to a cannabis-related business would be required to file a Suspicious Activity
Report if thefinancia institution knows, suspects, or hasreason to suspect that atransactioninvolves
funds derived from a cannabis-related business.

Finally, based on recent statements from current Attorney General, Jeff Sessions, there is an
indication that under the Trump administration, the Department of Justice may--or may not--do more
to enforce federal marijuana laws.”” Early in the Trump administration, Attorney General Jeff
Sessions privately reassured some Republican Senators that he would not deviate from the Obama-
era policy of allowing states to implement their own marijuana laws except for the enforcement
priorities outlined in the Ogden and Cole Memos.” However, in early January 2018-- four days
after retaill marijuanabecamelegal in California--Attorney General Sessions did an about-face and
announced that he would be rescinding the Obama-era policy and free federal prosecutors to
aggressively enforce federal marijuanalaws. However, he did not order them to do so.

Sessions’ policy announcement would let U.S. attorneys across the country decide what federal
resourcesto devote to marijuanaenforcement. Whilethisannouncement addsto the confusion asto
which lawsapply, without anincreasein resourcesit isnot likely that the industry projected to bring
inbillionsof dollarsintax revenuein Californiaaloneinthe next few yearswill shut down without a
fight.

®d.
1d.

T Attorney General Jeff Sessions, U.S. Department of Justice, Memorandum for All United States Attorneys, Marijuana
Enforcement (Jan. 4, 2018), https://www.justice.qgov/opal/press-rel ease/file/1022196/downl oad.

"8 http://www.politico.comy/story/2017/03/jeff-sessi ons-marijuana-crackdown-senators-react-235616.
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D. State Law.

In spite of the many federal roadblocks, the sale and use of recreational cannabisfirst becamelegal
after voters approved an amendment to the Colorado Constitution in the November 2012 elections.
Many states had legalized small amounts of medical cannabis before 2012, starting with California
in 1996, and many have legalized both recreational and medical use sincethen.” Generally, states
limit possession, use, and ownership of retail licensesbased on age, residency, and criminal history.

Each state’ slawsdiffer. Below isasummary of thelaws currently in effect in California, Colorado,
Alaska, Washington and Oregon.

1. Cdifornia

California adopted Proposition 215, the Compassionate Use Act of 1996 (CUA), which provided
that seriously ill Californians had theright to obtain and use marijuanafor medical purposes.® With
the passage of the CUA, patients and primary caregivers did not risk criminal prosecution (under
California law) for obtaining and using marijuana upon the recommendation or approval of a
California-licensed physician.®

Prop. 215 appliesto physicians, osteopaths and surgeonswho are licensed to practicein California,
and their primary caregivers. A “primary caregiver" isnarrowly defined under Prop. 215 to be "the
individual designated [by a legal patient] who has consistently assumed responsibility for the
housing, health, or safety of that person.” Under Prop 215, individual patients and their caregivers
may possess and cultivate as much asis required for the patient's persona medical use.

California’ smedical marijuanalaw wasexpanded by SB 420, the Medical Marijuana Protection Act
(MMPA), on January 1, 2004.2 Among other things, the MM PA defined who isaqualified patient,
primary caregiver, or attending physician, and what constitutes aserious medical conditionfor which
marijuana may be used.®® It also authorized patient organized "cooperatives' or "collectives’ to
grow, distribute and/or sell medical marijuana on a non-profit basis to their members. It allows
designated primary caregiverswho consistently attend to patients needsto chargefor their labor and
services in providing marijuana. It also mandated a voluntary state ID card system run through
county health departments so that law enforcement could identify |egitimate users under the law.®*

" See, e.g., Melia Robinson, Business Insider, It's 2017: Here's Where Y ou Can Legally Smoke Weed Now (Jan. 8,
2017), http://www.businessinsider.com/where-can-you-legally-smoke-weed-2017-1.

8 Cal. Health & Safety Code §11362.5.

8 Cal. Health & Safety Code §11362.5(d).
8 CdliforniaH& SC 11362.7-.83.

8 1d. at §11362.7.

#1d. at §11362.71.
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The MMPA aso established guidelines as to how much marijuana patients and their caregivers
could grow and possess.® The state default guidelines are 6 mature plantsor 12 immature plants per
patient, and 8 ounces of dried marijuana. By statelaw, individual countiesand citiesare allowed to
set higher but not lower limits; however cities and counties may outlaw cultivation altogether.

In 2008, the California Attorney General's office issued additional guidelinesfor medical marijuana
enforcement explaining its interpretation of SB 420 and Prop. 215. The guidelines note that
storefront "dispensaries’ are not explicitly recognized in state law, but that a " properly organized
collective or cooperative' may legally dispense medical marijuanathrough astorefront provided it
complies with certain conditions.

In 2015 California s legislature enacted a licensing and regulatory system for medical marijuana
businesses, the Medical Cannabis Regulation and Safety Act (MCRSA), which took effect January
1, 2016. It established permitting for marijuana cultivation and dispensaries. Under MCRSA,
gualified patients can cultivate up to 100 sguare feet for personal medical use, and primary
caregivers with five or fewer patients are alowed up to 500 square feet. As under SB 420, local
governments may further restrict or even ban the cultivation of medical cannabis. MCRSA provided
for the sale of retail medical marijuana beginning in 2018.

Then, in 2016, California passed Proposition 64, known as the Adult Use of Marijuana Act
(AUMA). AUMA paved the way for the implementation of a system to regulate, tax, and treat
recreational marijuana by adults over age 21 similar to alcohol. Retail recreational marijuana
became avail able beginning January 1, 2018.

Asin other states, Prop. 64 still specifically allows employersto continue to prohibit marijuana use
by its employees. Medical marijuana patients can be fired for failing an employment drug test.

On June 27, 2017 Governor Jerry Brown approved SB 94, entitled the Medical and Adult-Use
Cannabis Regulation and Safety Act (MAUCRSA).? MAUCRSA joined the medica and
recreational systems, MCRSA and AUMA. By doing so, the more industry-friendly rules of the
AUMA, such as allowing applicants to obtain licenses in different phases of the industry—
cultivation, manufacture, distribution and retailing—could apply to the medical sector. It eliminated
therestriction on vertical integration under the MCRSA.. It also authorizestheissuance of temporary
special-event licenses, and removed the California residency requirement for license applicants.

California created an information portal to access regulations and applications as they become
available®” The California Department of Food and Agriculture has also published a checklist of

8d. at § 11362.77.

8  Codified a BPC Code Div. 10. Cannabis [26000 - 26231.2], avalable at
https://leginfo.legislature.ca.gov/faces/codes displayexpandedbranch.xhtml?tocCode=BPC& division=10.&title=& part=
&chapter=& article=  as modified by Assembly Bill 133 (Sept. 16, 2017) avalable at
https://leginfo.legislature.ca.gov/faces/codes _displayexpandedbranch.xhtml 2tocCode=BPC& division=10.&title=& part=
& chapter=& article=.

87 https://cannabis.ca.gov/ and https://aca5.accel a.com/bec/Wel come.aspx.
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inforrggti on required for the application for licenses, when they became available on January 1,
2018.

2. Colorado.

Colorado took adifferent path. In November 2012, Colorado voters approved an amendment to the
Colorado Constitution to ensurethat it “ shall not be an offense under Colorado law or the law of any
locality within Colorado” for an individual 21 years of age or older to possess, use, display,
purchase, consume, or transport one ounce of cannabis, or to POssess, grow, process, or transport up
to six cannabis plants.®

Theamendment also providesthat it shall not be unlawful for acannabis-related facility to purchase,
manufacture, cultivate, process, transport, or sell larger quantities of cannabisso long asthefacility
obtains a current and valid state-issued license. However, the amendment expressly permits local
governments within Colorado to regulate or prohibit the operation of such facilities.

Colorado’ slaw also setsforth athree-tier distribution and regulatory systeminvolving thelicensing
of cannabis cultivation facilities, cannabis product manufacturing facilities, and retail cannabis
stores.

Unlike the relatively specific Washington initiative (discussed below), Colorado’s constitutional
amendment provided only a general framework for the legalization, regulation, and taxation of
cannabisin Colorado—Ileaving regulatory implementation to the Col orado Department of Revenue.

On September 9, 2013, the Colorado Department of Revenue and State Licensing Authority adopted
regulationsto implement licensing qualifications and proceduresfor retail cannabisfacilities. The
regulations establish procedures for the issuance, renewal, suspension, and revocation of licenses,
provide a schedule of licensing and renewal fees; and specify requirements for licenseesto follow
regarding physical security, video surveillance, labeling, health and saf ety precautions, and product
advertising.®

In late 2013, the Colorado Marijuana Enforcement Division issued its first recreational cannabis
licenses to 348 businesses (136 retail stores, 31 product companies, 178 growing facilities, and 3

8 https://cannabis.ca.gov/wp-content/upl oads/sites/13/2017/03/17-188_Application_Checklist v2.pdf. Seealso
http://cannabis.ca.gov/wp-content/uploads/sites/13/2017/09/Temporary-L icense-Application-1nformation. pdf for
additional licensing information. (A temporary license isaconditional license that will alow a business to engage
in commercia cannabis activity for a period of up to 120 days. Within that 120 day period, the business must apply
for apermanent license. If a permanent license is not obtained within that period, provided that it is not the fault of
the applicant, the state will grant extensions to the temporary licensee until the full licenseisissued.) The Bureau
can only issue atemporary license if the applicant has valid license, permit, or other authorization issued by the local
jurisdiction. Cal. Bus. & Prof. Code §26050.1.

8 Colo. Amend. 64 (2012), amending Colo. Const. art. X V111, §16(3), www.fcgov.com/mmj/pdf/amendment64.pdf (last
visited Jan. 2, 2018).

Dd.
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testing laboratories).®* While these businesses were granted state approval to produce and sell
cannabis, they may have also needed to gain additional licensing approval from local governments
prior to their operation.

In Colorado, to be eligible to apply for a Colorado Retail Marijuana Business License, al owners
must meet each of the following statutory requirements:

1 Must be aresident of Colorado for two years prior to application;
2. Must be 21 years of age;

3. May not have any controlled substance felony conviction in the 10 years
immediately preceding his or her application date;

4, May not have any other felony convictions that have not been fully
discharged for five yearsimmediately preceding his or her application date;

5. May not be financed in whole or in part by any other person whose criminal
history indicates he or she is not of good moral character (after considering
the factorsin Colo. Rev. Stat. § 24-5-101(2)) and reputation satisfactory to
the respective licensing authority;

6. May not have a criminal history that indicates that he or she is not of good
moral character after considering the factors in Colo. Rev. Stat. §
24-5-101(2);

7. May not employ, be assisted by, or financed, by any other person whose
criminal history indicates he or sheis not of good character and reputation;

8. May not be a sheriff, deputy sheriff, police officer, or prosecuting officer, or
an employee of alocal or state licensing authority; and

0. May not employ any person at the retail cannabis business who has not
passed a criminal history record check.*

3. Alaska

Alaska passed Measure 2 on November 4, 2014, legalizing recreational use of cannabis by adults.
Measure 2 went into effect 90 days later, on February 24, 2015, and regulations were issued
governing retail licenses, zoning, what kind of products may be sold and to whom.*®

°% John Ingold, Colorado Issues First Licenses for Recreational Marijuana Businesses, Denver Post, Dec. 23, 2013.
% Colo. Rev. Stat. §12-43.4-306.
% Alaska Stat. ch. 17.37
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Thefollowingisasummary of thelaw, which can befound in more detail on the Alaska Department
of Commerce, Community and Economic Development, Alcohol & Marijuana Control Office web
siteat: https://www.commerce.al aska.gov/web/amco/MarijuanaFA Qs.aspx.

a

Use. Like acohol, adults 21 and over can possess, consume, and purchase
productsfrom arecreational marijuanastore. All recreational products must
be consumed in Alaska. Therearelimitsasto how much you can possess at
any onetime. Growing your own marijuanaplantsfor personal use, privately
and away from public view in a secure placeislegal for adults 21 and over.
Property owners can ban the cultivation of marijuana on their property.
Multiple people living in a single residence cannot combine personal-use
plantsand/or harvested marijuanalimitsto increase the amount of marijuana
they can possess and cultivate in their residence. Any violation of the
cultivation rulesis subject to afine.

Medical Marijuana. Medical marijuanahasbeen legal in Alaskasince 1998.
Measure 2 does not affect the medical marijuana system. The possession
rules are the same as those for recreational use. Measure 2 provides that
“nothing in this chapter shall be construed to limit any privilegesor rights of
amedical marijuana patient or medical marijuana caregiver.”**

Purchasing Marijuana. Licensed recreational stores are the only outlets that
may sell marijuanain Alaska.

Consumption. It's legal to use cannabis products in Alaska on private
property and outside the view of the general public. Marijuana may not be
consumed in public® on federal land, and on some Indian reservations.®® An
employer is under no obligation to accommodate even the medical use of
marijuanain any workplace.”’

Lieutenant Governor Byron Mallott released an
emergency regulation defining “in public” as*aplace
to which the public or a substantial group of persons

% Alaska Stat. 17.38.010(d).

% Alaska Stat. 17.38.040.

% Monty Wilkinson, Director of the Executive Office for U.S. Att'ys, Policy Statement Regarding Marijuana | ssues
in Indian Country (Oct. 28, 2014), available at
https.//www.justi ce.gov/sites/defaul t/fil es/tribal/pages/attachments/2014/12/11/policystatementregardingmarijuanais

suesinindiancountry2.pdf.

% Alaska Stat. ch. 17.38.
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hasaccess.”*® Consumption inabanned place may be
fined.

e Enforcement. Measure 2 specifically states it makes no changes to Alaska
impaired driving laws, which aready contained aprovision for driving under
the influence of an intoxicating substance.

f. Commercial Licenses. The State of Alaska Alcohol & Marijuana Control
Office issues four types of licenses to approved parties, which include: (i)
Marijuana cultivation facilities and growers, (ii) Marijuana product
manufacturing facilities — the processors that turn plants into bud, extracts,
and other cannabis products; (iii) Marijuana testing facilities — the testers
who will make sure products meet quality control requirements, and (iv)
Marijuanaretail stores—the shopsthat will sell weed and cannabis products
to adults 21 and over

g. Taxes.

Q) Income Tax. Alaska's corporate income tax applies to the cannabis
industry.

(2 Sales Tax. Alaska does not impose a general salestax and no sales
tax appliesto cannabis.

3 Excise Tax. Alaskaimposes an excise tax on the sale or transfer of
marijuanafrom a marijuana cultivation facility to aretail marijuana
store or marijuana product manufacturing facility. Alaska Stat 8
43.61.010, 15 Alaska Admin Code 8 61.100. Although certain parts
of the marijuanaplant are exempt from the excisetax or are subject to
tax at alower rate. Alaska 8§ 43.61.010(b). The excise tax does not
apply to the sale of medical marijuana.

4, Washington.®

On November 3, 1998, Washington voters approved Ballot I nitiative 692, making small amounts
of cannabislegal for medical purposes. The Washington Supreme Court ruled in 2010 that “1-692

% Memorandum from the Office of Lieutenant Governor Alaska, Emergency Regulationsre: definition of “in public” (3
AAC 304.990), Feb. 24, 2015 available a
https://aws.state.ak.us/OnlinePublicNotices/Noti ces/Attachment.aspx 71 d=98820.

% For abrief history of cannabis|egislation in Washington see Wikipediacontributors, Cannabisin Washington (state),
Wikipedia, The Free Encyclopedia, https://en.wikipedia.org/wiki/Cannabis_in_Washington_(state) (accessed Apr. 17,
2018) and for FAQs on current legislation see Washington State Liquor and Cannabis Board FAQs, available at
https://Icb.wa.gov/mj2015/fags i-502 (accessed Apr. 17, 2018).

190 codified at RCW ch. 69.51A.

28



did not legalize marijuana, but rather provided an authorized user with an affirmative defenseif the
user shows compliance with the requirements for medical marijuana possession.”*

Two yearslater, Washington voters approved Ballot I nitiative 502, an initiative amending state law
to provide that the possession of small amounts of cannabis by individualsover theageof 21isnota
violation of Washington law. In addition, the initiative provided that the “possession, delivery,
distribution, and sale” by avalidly licensed producer, processor, or retailer, in accordance with the
regulatory scheme administered by the Washington State Liquor and Cannabis Board (formerly
known as the Washington State Liquor Control Board) (WSLCB), isnot acriminal or civil offense
under Washington state law.’% Nevertheless, an employer isunder no obligation to accommodate
the medical use of cannabisin any place of employment. Additionally, an employer may terminate
an employee based on afailed drug test even where employeeisaqualifying patient engaged in only
at-home use of medical cannabis.™®

Theinitiative established athree-tier production, processing, and retail licensing system, similar to
Colorado’s, that permits the state to retain regulatory control over the commercial life cycle of
cannabis.™™ As with alcohol after Prohibition, those in the cannabis industry are barred from
complete vertical integration.

The WSLCB adopted detailed rules for implementing the initiative, including cannabis license
gualifications and an application process, application fees, cannabis packaging and labeling
restrictions, recordkeeping and security requirementsfor cannabisfacilities, reasonabletime, place,
and manner advertising restrictions, and taxation.

Therecreational use of cannabisisregulated and taxed in amanner similar to alcohol, although at a
significantly higher rate.’® Retail licensees are required to collect and remit to the WSLCB an
excise tax of 37 percent on all taxable sales of cannabis, cannabis concentrates, useable cannabis,
and cannabis-infused products.*® In addition, Washington’ s business and occupation tax and sales
tax also apply. Because both the cannabis and sales taxes are based on the price charged by the
retailer, recreational customersin Seattle end up paying almost 50 percent in taxesthat are added at
the register.'"’

101 qate v. Fry, 168 Wn. 2d 1, 10, 228 P.3d 1, 6 (2010).

102 \Wash. Ballot Initiative 502, §4 (2012). See Washington State Liquor and Cannabis Board, Know the Law,
http://Icb.wa.gov/mj-education/know-the-law, and FAQS on Marijuana, http://Ich.wa.gov/mj2015/fags i-502 (last visited
Jan. 2, 2018), for detailed explanations of Washington cannabis law.

18 RCW ch. 69.51A.

104 | d

105 RCW ch. 69.50.

106 RCW 69.50.535 and WAC 314-55-089.

197 The 37 percent marijuanaexcise tax plus Seattle’ s 10.1 percent sal estax rate equalsan overall rate of 47.1 percentin
taxes that are collected from the customer.
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The WSL CB isprohibited fromissuing alicenseto: (a) anindividual under theage of 21 years; (b) a
person doing business as a sole proprietor who has not lawfully resided in the state for at least six
months prior to applying for alicense; (C) a partnership, employee cooperative, association, non-
profit corporation, or corporation, unlessit isformed under thelaws of the state, and unlessall of the
members thereof are qualified to obtain a license; or (d) a person whose place of business is
conducted by a manager or agent, unless the manager or agent possesses the same qualifications
required of thelicensee.'® Applicants must have been Washington residents for six monthsprior to
submitting their application.’® TheWSLCB may conduct acriminal background information check,
and consider any prior criminal conduct of the applicant, including an administrative violation
history record with the WSLCB.**°

Unless an applicant is able to capitalize a business with cash, they face harsh regulations regarding
financing. Washington requiresthat all capital contributed to a business must be declared beforea
licensewill beissued. Any additional contributionsto capital or |oans (except |loansfrom chartered
financia institutions) must be approved by the WSLCB. As a result, unlike other commercial
operationsin Washington, cannabis businesses need to maintain large cash reservesto create asafety
net for the unexpected.

Prior to the passage of 1-502, aqualifying patient or designated provider could lawfully use, produce,
possess, or administer cannabis to treat a terminal or debilitating illness. A qualifying patient or
designated provider could not be arrested, prosecuted or subject to other criminal sanctionsor civil
consequences for possession, manufacture, or delivery, or possession with intent to manufacture or
deliver, of cannabis under state law. Qualifying patients could possess amounts of cannabis in
various forms as specified under the statute. In 2015, Senate Bill 5052 brought medical cannabis
under the system and rules of 1-502.**

Recently, the Washington legislature closed a gap in the law caused by the merger of the two
systems. Medical cannabis patients could grow cannabisfor personal use, but had no legal pathway
to acquire plants. Engrossed Substitute Senate Bill 5131 (ESSB 5131), signed by Governor Insee
on May 16, 2017, and effective July 23, 2017,*? allows qualifying patients and their designated
caregiversto purchase plantsand cultivate plantsfor personal use, and join state-registered medical
cannabis cooperativesto grow cannabiswith up to four other patients. Thosewho hold arecognition
card issued by the state are able to grow and purchase larger quantities.

ESSB 5131 added anumber of additional restrictionson production, processing and selling cannabis
in Washington, including intellectual property disclosure requirements, restrictions on advertising,

108 RCW 69.50.331.
109 \WAC 314-55-020(10) and RCW 69.50.331 (1)(b).
110 Id

11 A dopts acomprehensive act that uses the regul ationsin place for the recreational market to provide regulation for the
medical use of cannabis.

12 Amending scattered sections of RCW ch. 69.50 and RCW ch. 69.50 and other sections of the RCW.
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restrictionson theterm “organic,” and changesin the number of licensesand storesan individual or
entity may own, making it themost highly regulated of the states permitting recreational cannabis.'**

Both Washington and Oregon require licensees to track certain information. One purpose of the
tracking is to comply with the Cole memo and demonstrate that the state is complying with the
federal directive to protect the state's legal cannabis operations from federal prosecution. In
accordance with WAC 314-55-083(4), Washington cannabis licensees must track cannabis from
seed to saleto prevent diversion, promote public safety, and collect tax revenue. That informationis
submitted to the WSLCB aong with excise taxes. Licensed cannabis producers, processors, and
retailers are free to employ their own inventory tracking system as long as it complies with the
WSLCB'’s seed-to-sale inventory rules. Since October 31, 2017 the state has contracted with L eaf
Data Systemsoperated by MJFreeway to track dataand licensees, and licensees are required to enter
their data through that system.

Finally, Washington strictly governs the operation of a business of a deceased or incapacitated
license holder:

WAC 314-55-140: Death or incapacity of a cannabis licensee.

(1) The appointed guardian, executor, administrator, receiver, trustee,
or assignee must notify the WSLCB’s licensing and regulation
divison in the event of the death, incapacity, receivership,
bankruptcy, or assignment for benefit of creditors of any licensee.

(2) The WSLCB may give the appointed guardian, executor,
administrator, receiver, trustee, or assignee written approval to
continue cannabis sales on the licensed business premises for the
duration of the existing license and to renew the license when it
expires.

(a) The person must be aresident of the state of Washington.
(b) A criminal background check may be required.

(3) When the matter is resolved by the court, the true party(ies) of
interest must apply for a marijuana license for the business.[**]

5. Oregon.'”

13 TheBill may befound at http:/lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bill s/ Session%20L aws/Senate/5131-
S.SL.pdf.

14 \WAC 314-55-140.

15 For frequently updated information see Wikipedia contributors, "Cannabis in Oregon,” Wikipedia, The Free
Encyclopedia, https.//en.wikipedia.org/w/index.php?title=Cannabis in_Oregon& oldid=835816748 (accessed April 15,
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In 2014, voters in Oregon approved a ballot measure legalizing the recreational use of cannabis.
Measure 91, the Control, Regulation, and Taxation of Marijuanaand Industrial Hemp Act, allows
Oregonians over the age of 21 to cultivate limited amounts of cannabis on their property and to
possess and gift limited amounts of recreational cannabis, plants and productsfor personal use as of
July 1, 2015. Adultsintheir homesmay also lawfully cultivate, possess and use certain amounts, so
long as they are out of the public view. Asin Washington, useis prohibited in public places, near
schools and in public view.

Generally, asin Washington, cannabisretailers may not belocated within 1,000 feet of aschool and
licensed businesses must be located in an area that is appropriately zoned. In addition, local
jurisdictions have authority to adopt reasonable regulations regarding the location of cannabis
businesses, including regulations requiring that the businesses be located no more than 1,000 feet
from one another. Oregon does not apply the 1,000-foot regulation to other placesthat minors might
frequent, such as playgrounds, child care centers, public parks, public transit centers, and libraries.
However, local governments may pass an ordinanceto allow for areductionin the 1,000-foot buffer
requirement to 100 feet around all entities except elementary and secondary schools and public
playgrounds.

Measure 91 al so gave the Oregon Liquor Control Commission (the® OLCC) authority to tax, license
and regulate recreational cannabis grown, sold, or processed for commercial purposes. Unlike
almost all other products sold in Oregon, cannabis and cannabis-infused productsare subjecttoal7
percent state sales tax.™® In addition, local governments may impose an additional local sales tax
not to exceed 3 percent.

Since October 1, 2015, adults 21 years or older and their designated caregivers have been able to
purchase cannabis, plants and products from medical dispensaries.™'’ The OL CC began accepting
applicationsfor growers, whol esalers, processors and retail outlets on January 4, 2016.*® Unlikein
Washington, where no vertical integration is permitted, aperson or business entity may hold one or
more types of licenses.

Oregon made an attempt to prohibit employers from restricting or penalizing off-duty cannabis
consumption by employees and making its use similar to tobacco (with exceptions for collective
bargai ning agreements and consumption that would impair performance).**® Several business and
school s groups, including Oregon School Boards Association, the Oregon A ssociation of Hospitals
and Health Systems and Associated General Contractors — Oregon Columbia Chapter argued that

2018) and OLCC Marijuana Program: Frequently Asked Questions (all) available at
http://www.oregon.gov/ol cc/marijuana/Documents/MJ FAQS.pdf (updated March 30, 2018).

1% ORS 475B.705.
17 SB 460 (2015). The Medical MarijuanaAct is codified beginning at ORS 475.300.

118 See http://www.oregon.gov/ol cc/marijuana/Documents/BusinessReadinessGuide Recreational Marijuana.pdf and
http://www.oregon.gov/ol cc/marijuana/pages/default.aspx for a guide to cannabis businesses, and recreational and
medical use in Oregon.

19 5ee e.g., SB 301 (2017).
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forced compliance with such a state law would prevent compliance with the federal Drug-free
Workplace Act, which would endanger federal grantsand contracts. A subsequent attempt to cover
only medical cannabis cardholders also failed.'*

A number of bills were passed in the 2017 legidlative session, overhauling cannabis regulations.
Oregon still regulates medical cannabis, recreationa cannabis and hemp by way of three separate
agencies: recreational and medical cannabis are regulated by the OLCC; medica cannabisis aso
regulated by the Oregon Health Authority; and industrial hemp is regulated by the Oregon
Department of Agriculture. Senate Bill 302, effective April 21, 2017, removed cannabis-related
offenses from the Oregon Uniform Controlled Substances Act, placing them instead in a category
similar to alcohol-related crimes.

Oregon has contemplated, to alimited extent, what happensto cannabisin adecedent’ sestate. ORS
475B.033 provides: “ The Oregon Liquor Control Commission may, by order, providefor the manner
and conditions under which: (1) Cannabisitems|eft by adeceased, insolvent or bankrupt person or
licensee, or subject to a security interest, may be foreclosed, sold under execution or otherwise
disposed. (2) The business of a deceased, insolvent or bankrupt licensee may be operated for a
reasonabl e period following the death, insolvency or bankruptcy.” Unlike Washington, Oregon does
not provide a clear procedure for continuation of a decedent’s business. Presumably, like
Washington, any beneficiary and/or operator of a cannabis business would need to independently
qualify to hold any applicable licenses and permits.

6. Industrial Hemp: Washington and Oregon.

Industrial hemp and recreational cannabis are varieties of the cannabis sativa plan hybridized for
different purposes.*** Industrial hemp is used for its fiber and seed oil. By both federal and state
law, industrial hemp must contain lessthan 0.3 percent tetrahydrocannabinol (also known as“ THC)
(the psychoactive chemical compound in cannabis), on adry weight basis.

Industrial hemp is legal for very limited purposes under federal law. Section 7606 of the
Agricultural Act of 2014 providesthat “an institution of higher education...or a state department of
agriculture may grow or cultivate industrial hemp if...the industrial hemp isgrown or cultivated for
purposes of research conducted under an agricultural pilot program or other agricultural or academic
research.”*#

In Washington, industrial hemp isno longer a Schedule | controlled substance as of July 23, 2017,
but it may only be grown or processed and marketed within the research goals of the Industrial

120 Proposed Amendments to SB 301 introduced April 14, 2017.

121 Matt Price, What |s Hemp? Under standing the Differences Between Hemp and Cannabis, Medical Jane, available at
https://www.medicaljane.com/2015/01/14/the-differences-between-hemp-and-cannabis/ (accessed Apr. 17, 2018).

1227 U.S.C. 5940.
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Hemp Research Pilot (IHRP).**® The|HRP licenses research concerning the growth, cultivation and
marketing of industrial hemp. The research structure may allow for exploring the commercial
viability of industrial hemp agriculture in the future.

Applications for industrial hemp licenses in Washington were first issued on May 15, 2017.
Licenses expire annually and you must reapply each year.

Production, possession and commerce in industrial hemp have been legal in Oregon since Jan. 1,
2010 (SB 676). In 2015, the Oregon Department of Agriculture finalized rules implementing the
Oregon Industrial Hemp Program. The Oregon Department of Agricultureissueslicensesto cultivate
and process industrial hemp, and to produce and sell agricultural hemp seed.

In the 2017 legidative session, Oregon passed Senate Bill 1015, which provides regulations
concerning the transfer of hemp concentrates and extract by growers to processors licensed by the
OLCC. In addition to being used traditionally for rope, hemp is aso used in a broad range of
consumer products, including clothing, cosmetics, construction materials, food, fuel and paper.
Hemp in Oregon is processed to extract anon-psychoactive component called cannabidiol, or CBD,
used topically for medicinal purposes.

E. Cannabis in the Estate Plan.

Itislikely that more and more estate plannerswill find themsel vesin the position of advising clients
with cannabis-related assets, and how to handle the potentially tremendous revenue in, light of
federal banking, money-laundering and other regulations.

The first hurdle will be the client intake procedure. There are two general categories of potential
clients in the cannabis arena: (1) clients that have direct contact with cannabis because they
manufacture, distribute, or sell marijuana in compliance with state law, and (2) third parties that
assist or advise on cannabis topics and refer clients to the businesses with direct contact. These
includedoctors, bankers, investors, lawyers, landlords, real estate brokers, accountants, and ancillary
service providers. Thefirst category carries more risk.

The lawyer may want to consider a questionnaire and/or a criminal background check to be certain
that the potential client may engage in such business activities. 1t would aso be prudent, in the
attorney’ sengagement | etter, to discloseto the potential client that because cannabisisillegal under
federa law, if thefederal law wereto enforcethe CSA against activities otherwiselawful under state
law, the terms of representation would have to be revisited and representation may have to be
terminated. A client should understand that the risks associated with a cannabis business under
federal law, include federal prosecution, fines and imprisonment. The attorney should consider
advising the client that if he or she engagesin violations of applicable state law, or in amanner that

123 «[11ndustrial hemp isan agricultural product that may be grown, produced, possessed, processed, and exchanged in

the state solely and exclusively as part of an industrial hemp research program supervised by the department [of
agriculture].” RCW 15.120.020.



would be causefor federal prosecution under the Cole memoranda, the lawyer may withdraw from
representation. And aclient should also understand the limitationson confidentiaity if thelawyer’s
services are enlisted to plan or commit acrime.

Whereabeneficiary of amarijuanarel ated asset may beaminor, it isimportant to contemplate how
that beneficiary may benefit frominherited assetswithout running afoul of the many laws preventing
minorsfrom possessing or owning any such assets outright. Whilethe lawsin each state will differ
and the following has not yet been tested, perhaps the following limitation may allow a trustee to
hold such an asset during the minority of a beneficiary (if not longer):

Any beneficiary who has not reached the age of majority at the time
of my death may not receive such assets outright. Instead, he or she
may receive financial benefits, in the sole discretion of my trustee,
from a legally operated cannabis-related business so long as the
trustee manages the funds generated by such business until said
beneficiary reaches the age of mgority. Once such beneficiary
reaches the age of majority, he or she must obtain the appropriate
licenses and permits and comply with all applicable regulations to
qualify to legally own the business outright and free of trust.

At the document drafting stage, testators and grantors often wish to limit gifts based on certain
conditions, one of which isoften theuse of illegal drugs. Drafterswill now need to carefully specify
when the restriction applies, what law applies (if state law, then which one, or federal law), and
whether cannabisisincluded as an illegal drug. One option would be to refer instead to abuse of
“mind-altering drugs, whether legal or illegal.” The following is an example of a clause making
distributions conditional on drug use:

Suspension of Distributions. If thetrustee at any time suspectsthat a
beneficiary is using any substance (including, without limitation,
drugs, chemicals, or alcohol) in an abusive manner or isengaging in
any abusive addictive behavior, the trustee is authorized to request
that the beneficiary submit to one or more examinations determined
to be appropriate by alicensed and practicing physician, psychiatrist,
or other appropriate health care professional selected by the trustee.
The trustee may request the beneficiary to consent to full disclosure
by the examining doctor or facility to the trustee of the results of all
such examinations, and the trustee may totally or partially suspend or
withhold all distributions until the beneficiary consents to one or
more examinations and disclosure to the trustee, and those
examinations indicate no such use or behavior.

When an estate or trust includes aretail, processor, or producer cannabislicense, anamed fiduciary
first must determine whether he, she, or itiswillingto serve, given cannabis' sstatusasaSchedule |
controlled substance. Whileanindividual may be comfortablerelying on the enforcement priorities
outlinedin Colell, itislikely that anamed corporate fiduciary will declineits appointment when the
trust or estateincludesacannabislicense. Inaddition, giventhe FinCEN guidance, described above,
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afiduciary should consider whether afinancial institution will work with atrust or estate that even
includes property related to or derived from the production or sale of cannabis.

Once it is established that atestamentary instrument may legally transfer ownership the next step
will be to determine whether the beneficiary may take ownership. The laws governing the transfer
of assets by a decedent are those of the decedent’s domicile prior to death. But the law of the
beneficiary’ s domicile will apply to determine whether or not he or she may take possession.

Each state’ s proceduresto transfer ownership of alicense are different, but the goal isthe same: to
ensure that the transferee is qualified to hold alicense.

For estate planners, understanding these rulesis critical, to ensure that alicense holder hasaviable
business succession planin place. Washington requires approval fromthe WSLCB for atransfer to
anyone other than a surviving spouse.®* To date, no state anticipates ownership of alicense by a
trust, nor is there guidance for afiduciary that may be tasked with managing a cannabis license.

In Oregon, two rules, in particular, must be followed when achangein ownership occur: OAR 845-
025-1160(4) providesthat “[a] licensee that proposes to change its corporate structure, ownership
structure or changewho hasafinancial interest in the business must submit aform prescribed by the
Commission... prior to making such achange.” And, OAR 845-025-1160(4)(d) providesthat “[i]f a
licensee has a change in ownership that is 51% or greater, a new application must be submitted in
accordance with OAR 845-025-1030.”

Presumably, the death of the holder of alicense and the appointment of a personal representative or
Trustee would be considered a 51 percent or greater change in ownership. Whether the new
applicant isthefiduciary or the beneficiary (if that can even be established immediately following
the death of alicense holder), anew license must be applied for and issued. In light of these strict
rules, it may be a good business practice to make sure that an entity is structured so that no single
owner has more than a51 percent interest. Other states have similar statutes that must be carefully
followed.

At the death of a client, the laws governing the transfer of assets by a decedent are those of the
decedent’ sdomicile prior to death. But thelaw of the beneficiary’ sdomicilewill apply to determine
whether or not he or she may take possession.

Once it is established that a testamentary instrument may legally transfer ownership the next step
will beto determine whether the beneficiary may take ownership. How acannabis-rel ated asset will
be delivered to abeneficiary by afiduciary needsto be carefully considered. AsaSchedule 1 drug,
using the U.S. Postal Serviceisafederal crime, punishable by aminimum of up 5yearsin afederal
penitentiary plus afine of up to $250,000, increasing from there."* So, the traditional delivery by
mail of an asset to a beneficiary is yet another challenge for the fiduciary.

124 RCW 69.50.339.

12518 U.S.C. §1716. Themost lenient penalty for violation of 18 U.S.C. §1716isup 5 yearsin afederal penitentiary
plus afine of up to $250,000, increasing from there.
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Where a business is an asset of the estate, whether the new applicant is the fiduciary or the
beneficiary (if that can even be established immediately following the death of alicense holder), a
new license may need to be applied for and issued before thefiduciary or the beneficiary canlegally
stand in the shoes of the decedent. Inlight of these strict rules, it may be agood business practiceto
put in place a well-thought-out business succession plan.

If afiduciary agreesto serve and is qualified to do so, he or she must then determine whether the
estate, any trustsand individually named beneficiaries are eligible to own licenses under applicable
statelaws. Both Washington and Oregon impose age, residency, and criminal history requirements
on license ownership.?® It isunclear how those requirementswill beinterpreted if atrust or estate
becomes the owner of alicense. The fiduciary will need to work with the state or local licensing
authority to determine whether atrust or estateis eligible for alicense.

What can be done during the estate planning processto diminish the risks associ ated with post-death
transfers? Individuals who own cannabis licenses or interests in entities that own such licenses
should carefully consider business succession planning strategies, to avoid transfersto individuals
not qualified to become owners.

When acannabis businessis owned by two or more unrelated entities, the owners should investigate
cross-purchase plans, buy-sell agreements, or entity purchase plans. Through careful planning,
individuals may be ableto avoid some of the more difficult issuesrelated to the transfer of cannabis
licenses.

A testamentary instrument transferring any interest in cannabis (or any other highly regul ated asset)
should consider allowing thefiduciary to appoint an independent fiduciary to carry out those duties
the appointing fiduciary may not. Ideally, theindependent trustee would be permitted and willing to
deal with any regulated assetsthat aconventional fiduciary isnot able to administer because of state
law or other circumstances that prevent that fiduciary from administering such assets.

The following is a provision identifying only a partial list of tasks for an independent trustee:

Independent Trustee — Special Powers. In addition to all other
powers as Trustee, an independent trustee shall have the following
powers and authority: (i) to amend the trust as the independent
trustee deems necessary to carry out my intent in establishing the
trust or to otherwise alow the trust to be administered in a more
administrative or tax efficient manner given current or future federal
or state laws; provided that any amendment may not affect the
beneficial enjoyment of the trust estate; (ii) in genera, to avail the
trust and beneficiaries of opportunitiesunder existing and futurelaws
that may require extraordinary action such as, but not limited to:
division of trusts into separate shares, creation of new trusts for the
purposes of holding specific property or interests, limiting

126 RCW 69.50.331; Or. Admin. R. 845-025-1115.
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distributions from a new trust to an ascertainable standard or to
permissiblerecipients, and (iii) to deal with any regul ated assets that
afiduciary is not able to administer because of state law or other
circumstances, which prevent such fiduciary from administering such
assets. All actionstaken by an independent trustee hereunder should
be consistent with, though not necessarily inliteral compliance with,
the dispositive scheme of the trust. An independent trustee shall be
under no duty to exercise any power granted under this section and
shall be held harmless and indemnified against any liability, claim,
judgment, expense or cost arising from or attributable to his or her
exercise or failure to exercise any power granted under this section,
except as provided in [section re trustee standard of care].

Finally, delivery of acannabis-related asset to a beneficiary by afiduciary needs to be considered.
Asa Schedule 1 drug, it may not be sent using the U.S. Postal Service.?” The most lenient penalty
for violation of 18 U.S.C. §1716 isfive yearsin afederal penitentiary, increasing from there.*®

F. Federal Income and Estate Tax Considerations.

Because marijuanaremainsillegal under federal law, few business deductionsare allowed on federal
tax returns, and the gross revenueistaxable.®® Although beyond the scope of this outline, in some
instances, the cost of goods sold (costs incurred for the purchase, conversion, materials, labor, and
allocated overhead incurred in bringing the marijuana inventories to their present location and
condition) may be deductible under Code §280E,** but the ordinary and necessary expensesrelated
to salearenot. However, in some cases, expenses in connection with ancillary businesses still may
be deductible.

Finally, it isimportant that clients with an interest in a successful cannabis business keep in mind
that evenillegal property hasavalue. The RS has held that the fact that amarket isillicit does not
obviate the existence of that market for estate tax valuation purposes.™!

2718 U.S.C. §1716.
128 https://www.dea.gov/druginfo/ftp3.shtml.
129 R.C. §280E, enacted as part of the Tax Equity and Fiscal Responsibility Act of 1982. IRC § 280E provides that:

No deduction or credit shall be allowed for any amount paid or incurred during the taxable year in
carrying on any trade or businessif such trade or business (or the activitieswhich comprise such trade
or business) consistsof trafficking in controlled substances (within the meaning of schedulel and |1 of
the Controlled Substances Act) which is prohibited by Federal law or the law of any Statein which
such trade or businessis conducted.

130 Jeffrey Gramlich, Ph.D., & Kimberly Houser, Marijuana Business and Sec. 280E: Potential Pitfallsfor Clientsand
Advisers, The Tax Adviser (June30, 2015), available at http://www.thetaxadviser.com/issues/2015/jul/houser-
jul15.html.

31 Jones v. Commi'r, T.C. Memo. 1991-28 (Jan. 24, 1991) (the street market of illicit drugs was the relevant market for
42 kilograms of cocaine); Browning v. Comm'r, T.C. Memo. 1991-93 (Mar. 4, 1991) (thefair market value of cannabis
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To make matters more complicated, under the Electronic Federa Tax Payment System, since
January 11, 2011, tax payments may not be madein cash.*** A 10 percent penalty may be imposed
for each cash payment, although exceptions may be madefor certain taxpayers unableto obtain bank
accounts.™*

G. Leasing | ssues.

While leasing issues are seemingly beyond the scope of estate planning, many of our clients make
their fortunes in real estate. Some will be tempted to branch out into leasing to the cannabis
industry. And some of those leases will be left behind to be handled by afiduciary and heirs. The
following are afew tips when dealing with cannabis-related | eases.

First, it isimportant to understand that the timeline for starting a cannabis venture is different from
other conventional businesses. It begins with an initial application submission. Assuming that is
accepted, documentsincluding the lease, the operating plan, and the site plan must be submitted for
approval. Following that, thereisabuild out and afinal inspection, and then alicense may or may
not beissued. At each point on thistimeline, alessor may want to retain the right to terminate the
lease, receive partial payments, and enter the premises.

A lease should include anumber of escape clauses, including theright for the landlord to terminate
upon a change in the law, a federa forfeiture action, or a foreclosure or call on the lessee's
financing. In addition, a a minimum, a landlord should require a bond to cover business
interruption.

While lessees of real property are not subject to the same strict regulations that apply to producers,
retailers, and processors, they can unwittingly get caught up in their tenants' misdeeds or in the
conflict between federal and state law. For example, a landlord in Oakland, California leased a
portion of commercial real estateto amedical cannabisdispensary. TheU.S. Attorney filedacivil in
rem forfeiture action against the property, seeking to shut down the dispensary. After receiving
notice of the action, the landlord attempted to evict the dispensary, but when the dispensary declined
to stop its operations, a California state court refused to allow the eviction, and the forfeiture action
proceeded. The City of Oakland attempted to prevent the forfeiture by bringing acollateral suit, but
the Ninth Circuit rejected its claim, thereby allowing the forfeiture action to continue.*** If alessee
isinvolved in criminal activity, the land may be held as evidence during an investigation.

The rent must not be connected in any way to the success or failure of the cannabis business. A
landlord may not have any ownership interest in the underlying business, which would include a
percentage of profits.

based on the wholesale street market value). See also William J. Turnier, The Pink Panther Meets the Grim Reaper:
Estate Taxation of the Fruits of Crime, 72 N.C. L. Rev. 163 (1993). Available at:
http://scholarship.law.unc.edu/nclr/vol 72/iss1/7.

132 Treas. Reg. §31.6302-1(h)(3).
133 1RM 20.1.4.2.
134 City of Oakland v. Lynch, 798 F.3d 1159 (9th Cir. 2015).
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Finally, atenant should also be given the right to terminate alease due to a changein the law or a
license application denial after the lease commencement date.

In any legal document involving cannabis, whether a lease or other type of contract, the forum
selection clause should provide that any litigation must take place in state court so long asthereisa
concern over the conflict between state and federal interpretation of applicable law.

Cdlifornia dealt with the concern over enforceability of cannabis contracts by passing AB 1159,
signed by Governor Brown on October 6, 2017, which providesthat commercial activity relating to
medicinal cannabisor adult-use cannabis conducted in compliance with state law and any applicable
local standardsand regulationsisalawful object of acontract, isnot contrary to an expresspolicy or
provision of law or to good morals, and is not against public policy.**®

H. Intellectual Property |ssues.

Major innovation is occurring in the cannabis industry, and as a result, patents, trademarks,
copyrights, and trade secrets will become assets of our clients or their businesses.

United Statestrademark law ismainly governed by the Lanham Act.** Under the Lanham Act, the
U.S. Patent and Trademark Office will only register trademarks relating to commerce “which may
lawfully be regulated by Congress.”** Specifically the USPTO requires that the “use of amark in
commerce must be lawful use to be the basis for federal registration of the mark.” Asaresult, the
USPTO refusesto issue trademarks to cannabis products. Courts have held that use of atrademark
can createrightsonly whentheuseis lawful and that it isillogical to extend government benefitto a
seller based on the seller’ sactionsin violation of law.*® So enforcement under federal law isnot an
option as long as there can be no federal trademark to enforce.

Fiduciarieswill need to consider theintellectual property implications of any cannabis-rel ated asset
of atrust or estate. Fiduciaries should also be aware of possible trademark infringement litigation.
For example, in 2014, the Hershey Company sued Conscious Care Cooperative, a Washington
medical cannabis dispensary, alleging that the retailer sold infringing products such as “Reefer’s
Peanut Butter Cups’ and “Mr. Dankbar.”**

135 Section 1 of the bill statesthat “ commercial activity relating to medicinal cannabis or adult-use cannabis conducted in
compliancewith Californialaw and any applicablelocal standards, requirements, and regul ations shall be deemed to be:
(1) A lawful object of acontract; (2) Not contrary to, an express provision of law, any policy of expresslaw, or good
morals; and (3) Not against public policy.” Section 1 of AB 1159 adding Section 1550.5 to the Civil Code (Oct. 6,
2017).

1% 15 U.S.C. ch. 22.
18715 U.S.C. 81127.

138 CreAgri, Inc. v. USANA Health is,, Inc., 474 F.3d 626 (9th Cir. 2007); see also United Phosphorus, Ltd. v. Midland
Fumigant, Inc., 205 F.3d 1219 (10th Cir. 2000).

1% Complaint, Hershey Co. v. Conscious Care Coop., No. 2:14-cv-00815 (W.D. Wash. 2014).
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But, acompany may still obtain some protection of their intellectual property. A marijuanabusiness
owner can obtain trademark protection for its products that are not related to the production and
dissemination of marijuana. For an example, many dispensaries and manufacturers sell other
products within their stores, such as non-marijuanainfused candies or food, that would be eligible
for trademark protection.

Federal copyright protection has been extended to avariety of marijuana-content works, including
cannabis growing guides and cookbooks.

Common law trademark rights are acquired automatically when a business usesanameor logoin
commerce. However, thisonly appliesif the mark isnot confusingly similar and not already in use.
Common law trademark protection hasitslimits: it only provides protection within the geographical
area of the trademark’suse. Lastly, in states where cannabis has been legalized, state registration
may be possible and would give the right to sue under state law.

As of January 1, 2018, California’s Prop. 64 expressly authorized trademark classifications for
“goodsthat are cannabis or cannabis products, including medicinal cannabis or medicinal cannabis
products’ and “for servicesrelated to cannabis or cannabis products, including medicinal cannabisor
medicinal cannabisproducts.” Californiacannabis businesses may register trademarks and service
marks for cannabis goods and services, including trademarks for specific cannabis strains.**

l. Ethical Considerations.

Because of the ever-changing legal |andscape around state-licensed cannabisregulation, it iscritical
for investors, producers, processors, retailers, and other stakeholders within the legal cannabis
industry to understand how to comply. This presentsobviousethical challengesfor lawyers seeking
to represent theinterests of cannabisindustry membersor fiduciaries who must administer property
derived from the cannabis industry. Despite efforts of several states to legalize the production,
distribution, and use of cannabis, alawyer must consider whether he or she may ethically adviseand
assist aclient seeking to engagein conduct that the lawyer knowsiscriminal under federal law or (in
one or more states).

Most states have adopted American Bar Association Model Rule 1.2 that prohibitsassisting aclient
in the violation of law:

A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knowsiscriminal or fraudulent, but alawyer
may discuss the legal consequences of any proposed course of
conduct with a client and may counsel or assist a client to make a
good faith effort to determine the validity, scope, meaning, or
application of the [aw.**!

140 gee CannaBizfil e, http://Awww.sos.ca.gov/busi ness-programs/cannabizfile/, California sonline portal for al informationrelevant to
cannabis-related business filings with the Secretary of State.

1 Model Rules of Prof’l Conduct r. 1.2(d) (Am. Bar Ass n 1980).
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Several state bar associations have issued guidance asto whether an attorney may assist clientswith
complying with state medical and recreational cannabis laws that conflict with the Controlled
Substances Act. Most statesthat have considered theissue have concluded that the attorney does not
run afoul of stateethical rules. Itisimportant to note that most of the opinionsarelimited to medical
and not recreational marijuana.

The following is asummary of afew state opinions.

1.

Arizona. In 2011, the State Bar of Arizona concluded that an attorney could ethically
perform legal servicesrelated to the state’ sMedical MarijuanaAct solong as(i) the conduct
was expressly permitted under the Act, (ii) thelawyer advised the client on potential federal
law implications and consequences, and (iii) the client, having received full disclosure,
€l ected to proceed with acourse of action specifically permitted by the Act. The State Bar of
Arizona recognized that disciplining attorneys for working within a complex regulatory
system would deprive the state's citizens of legal services “necessary or desirable to
implement and bring to fruition that conduct expressly permitted under state law.”** The
opinion declined to read Arizona Ethics Rule 1.2 to forbid attorney assistance regarding
conduct prohibited by the CSA yet compliant with state law. To do so, the bar reasoned,
would “depriv[€] clients of the very legal advice and assistance that is needed to engagein
the conduct that the state law expressly permits.”

Colorado. In 2014, the Colorado Supreme Court adopted a comment to the state’s RPCs
regarding the provision of legal servicesto state-regulated medical and recreational cannabis
businesses. The comment to RPC 1.2 regarding the scope of representation and all ocation of
authority between the client and the lawyer now states:

A lawyer may counsel a client regarding the validity, scope, and
meaning of Colorado Constitution article XVIl11, secs. 14 & 16, and
may assist a client in conduct that the lawyer reasonably believesis
permitted by these constitutional provisions and the statutes,
regulations, orders, and other state or local provisionsimplementing
them. In these circumstances, the lawyer shall also advise the client
regarding related federal law and policy.[**?

Previously, the Colorado RPCs had prohibited attorneysfrom aiding clients“in conduct that
the lawyer knows is criminal.” ** Despite the fact that medical and recreational use of
cannabisis legal within the state, lawyers were left at an impasse because the production,
use, sale, and distribution of the drug are still illegal under federal law. Based on this prior
rule, a Colorado lawyer providing anything more than basic legal advice to cannabis

142 See Ariz. Ethics Comm. Op. 11-01 (2011), available at http://www.azbar.org/Ethics/EthicsOpinions

/ViewEthicsOpinion?id=710.

%3 Colo. RPC 1.2 (2015). [Comment [14] added and effective Mar. 24, 2014.]
144 Colo. Ethics Comm. Formal Op. 125 (2013) (withdrawn May 17, 2014).

42



businesses could run afoul of ethical obligationsand face disciplinary action. Thecomment
provides a safe harbor for lawyers seeking to represent those engaged in the legal cannabis
industry within Colorado.

3. California. Californiadoesnot follow the Model Ruleswhen examining the extent to which
an attorney must avoid advising clients on matters that may be illegal on alocal, state or
federa level. Cal. R. Prof. Conduct 3-210, entitled “Advising the Violation of Law,”
provides: “A member shall not advise the violation of any law, rule, or ruling of atribunal
unlessthe member believesin good faith that such law, rule, or ruling isinvalid. A member
may take appropriate steps in good faith to test the validity of any law, rule, or ruling of a
tribunal.”

California’s standing Committee on Professional Responsibility and Conduct (COPRAC)
has not issued an opinion on theissue of whether an attorney may ethically adviseclientson
the possession, use, cultivation, or sale of marijuana under California law. But the Bar
Association of San Francisco (SFBA) and the Los Angeles County Bar Association
(LACBA) have. Both opinions concluded that an attorney may ethically advise aclient on
how to comply with California law in regards to the use, cultivation, or operation of a
dispensary of medicinal marijuana, but may not advise the client to violate federal law and
must advise the client that the conduct may violate the federal Controlled Substances Act.**®

Whilethe opinionsissued from the SFBA and LACBA provide guidancefor attorneys, those
opinions deal with medical marijuana. The State Bar of Californiais yet to issue its own
opinion, so the ethical implications of advising on recreational marijuana are yet to be
determined.

4, Connecticut. In 2013, the Connecticut Bar Association Professional Ethics Committee
concluded that while an attorney could safely advise aclient on the requirements of stateand
federal cannabislaw, advice and servicesin aid of functioning cannabisenterprisescould run
afoul of RPC 1.2(d).146 They advised lawyersto “carefully assess’ the distinction between
consultation and explanation versus participating in criminal enterprises.

Subsequently, the Connecticut Supreme Court amended Rule 1.2 to permit lawyers to
provide advice without being subject to discipline under the rules of professional conduct
concerning conduct prohibited under federal or other law but expressly permitted under
Connecticut law, such as Connecticut’s medical marijuana laws.'*’

5. lllinois. The Illinois Rules of Professional Conduct permit lawyers to counsel clients on
activitiespermittedin Illinoisthat may violate federal law, solong asthe lawyer counselsthe
client on the potential consequences:

145 ACBA, Comnv n on Prof' | Responsibility & Ethics, Formal Op. 527, 9 (2015); SFBA, Formal Op. 2015-1, 2-3.
146 | nformal Opinion 2013-02, Jan. 16, 2013.
147 An Act Concerning the Palliative Use of Marijuana, Public Act 12-55, eff. Oct. 1, 2012.
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6.

A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knowsiscriminal or fraudulent, but alawyer
may (1) discuss the legal consequences of any proposed course of
conduct with a client, (2) counsel or assist a client to make a good-
faith effort to determine the validity, scope, meaning or application of
the law, and (3) counsel or assist a client in conduct expressly
permitted by Illinois law that may violate or conflict with federal or
other law, as long as the lawyer advises the client about that federal
or other law and its potential consequences.[**]

Maine. The Maine Professional Ethics Commission, similar to Connecticut, concluded in
2010 that representing or advising clients under Maine's Medica Marijuana Act would
“involv[e] a significant degree of risk which needs to be carefully evaluated.”149 The
Commission recognized that the federal government had deprioritized enforcement of the
CSA in medical cannabis cases, but reasoned that Maine’' srule governing attorney conduct
“does not make a distinction between crimes which are enforced and those which are
not.” 150

In March 2017 the Commission issued a new opinion entitled Attorneys Assistance To
Clients Under Rule 1.2 Regarding The Use And Sale Of Medical And Recreationa
Marijuana, establishing that: [N]otwithstanding current federal laws regarding use and sale
of marijuana, Rule 1.2 isnot a bar to assisting clients to engage in conduct that the attorney
reasonably believes is permitted by Maine laws regarding medical and recreationa
marijuana, including the statutes, regulations, Orders and other state or local provisions
implementing them. >

New York. New Y ork hasonly opined on the ethics concerning medical marijuanarelated

advice. New York’s State Bar issued an ethics opinion concluding that:

AsRule 1.2(d) makes clear, although alawyer may not encourage a
client to violate the law or assist a client in doing so, a lawyer may
adviseaclient about thereach of thelaw. See N.Y. State 455 (1976)
(“[W]herethelawyer does no more than advise his client concerning
the legal character and consequences of the act, there can be no
professional impropriety. That is his proper function and fully
comports with the requirements of Canon 7. . . . But, where the
lawyer becomes a motivating force by encouraging his client to
commitillegal actsor undertakesto bring about aviolation of law, he

1481, PR Rule 1.2(d)(3) [Adopted July 1, 2009, eff. Jan. 1, 2010; amended Oct. 15, 2015, eff. Jan. 1, 2016]. Seeasolll.
State Bar Ethics Op. 14-07 (Oct. 2014).

149 Maine Prof’| Ethics Comm’n, Op. 199 (July 7, 2010).

150 Id

31 Maine Prof’| Ethics Comm'n, Op. #215 (Mar. 1, 2017) vacating opinion #214.



overstepsthe boundsof propriety.”). Thus, alawyer may give advice
about whether undertaking to manufacture, transport, sell, prescribe
or use marijuana in accordance with the CCA’s regulatory scheme
would violate federal narcotics law. If the lawyer were to conclude
competently andin good faith that the federal law wasinapplicable or
invalid, the lawyer could so advise the client and would not be
subject to discipline even if the lawyer's advice later proved
incorrect.[**)]

It further provides that Rule 1.2(d) “does not forbid lawyers from providing the necessary
advice and assistance...” to marijuana business owners because of the non-enforcement of
federal policy.™ However, this presumably is limited to medical and not recreational
marijuana.

8. Oregon. In 2015 the Oregon Supreme Court adopted RPC 1.2(d), which states:

Notwithstanding paragraph (c), a lawyer may counsel and assist a
client regarding Oregon’s marijuana-related laws. In the event
Oregon law conflictswith federal or tribal law, the lawyer shall also
advise the client regarding related federal and tribal law and
policy.[*>*

Whiletherule doesnot require alawyer to provide advice regarding theintricacies of federal
and tribal law, alawyer will need to be familiar with those areas in order to spot issues and
adequately advise hisor her clients about those conflicts.

0. Washington. In 2014, the Washington Supreme Court adopted a comment to the
Washington State Rules of Professional Conduct regarding the provision of legal servicesto
cannabis businesses. The comment to RPC 1.2 regarding the scope of representation and
allocation of authority between the client and the lawyer now states:

At least until there is a change in federal enforcement policy, a
lawyer may counsel a client regarding the validity, scope and
meaning of Washington Initiative 502 (Laws of 2013, ch. 3) and may
assist a client in conduct that the lawyer reasonably believes is
permitted by this statute and the other statutes, regulations, orders,
and other state and local provisions implementing them.[*>

152 N.Y. Comm. on Prof’| Ethics Op. 1024 (2014). New Y ork’s medical marijuana statute is known as the
Compassionate Care Act (CCA), Laws of 2014, Chap. 90 (signed by the Governor and effective on July 5, 2014).

153 Id
54 Or. RPC 1.2(d) (2015).
%5 Wash. RPC 1.2 (2015) (comment 18 added and effective Dec. 9, 2014).
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In addition, in June 2015, the Washington State Bar Association issued Advisory Opinion
201501, which asked and answered five specific questions regarding the provision of legal
services in the legal cannabis industry within Washington.™® The opinion provided that a
lawyer may advise aclient about compliance with state retail and medical cannabislaw, the
lawyer may assist in the formation and operation of acannabisbusiness, and the lawyer may
operate an independent cannabis business. Assuming a lawyer’s use of medical or retail
marijuanado not otherwise affect the lawyer’ s substantive competence or fithessto practice
asalawyer, he or she may purchase and consume it without violating the RPCs. However,
the opinion included the qualification that “if the federal government changes its position
and again seeksto enforce the CSA against the kinds of activities made lawful under 1-502
and the [Cannabis Patient Protection Act] as a matter of state law, the application of the
RPCs may have to be reconsidered.”**’

Regardless of state law, attorneys need to keep in mind that federal law continues to makesillegal
certain financial transactions connected to unlawful activity, including transferring monetary
instruments or funds with the intent to promote the carrying on of specified unlawful activity,
including the manufacture, importation, sale, or distribution of a controlled substance.™® Most
attorney mal practice policies exclude coveragefor criminal acts. If alawyer issued for malpractice
on a marijuana-related issue, an insurance carrier may deny coverage based on the criminal acts
exclusion. And to compound matters, fees derived from marijuana businesses, including fees for
advising a marijuana business, may be subject to forfeiture under federal law as coming from an
illegal source.

J. Engagement L etters.

In stateswhere an attorney may advise aclient on cannabis-related activities, it isprudent to re-think
the standard client intake procedure. It is not sufficient to run a conflict check and sent a standard
engagement letter. There are two general categories of potential clientsin the cannabis arena: (1)
clientsthat have direct contact with cannabis because they manufacture, distribute or sell marijuana
in compliance with state law, and (2) third parties that assist or advise on cannabis topics and refer
clients to the businesses with direct contact. These include doctors, bankers, investors, lawyers,
landlords, real estate brokers, accountantsand ancillary service providers. Thefirst category carries
more risk.

The lawyer may want to consider aquestionnaire and/or acriminal background check to be certain
that the potential client may engage in such business activities. It would also be prudent, in the
attorney’ sengagement | etter, to discloseto the potential client that because cannabisisillegal under
federal law, if thefederal law wereto enforcethe CSA against activities otherwiselawful under state
law, the terms of representation would have to be revisited and representation may have to be
terminated. A client should understand that the risks associated with a cannabis business under

156 See Wash. State Bar Ass' n Advisory Op. 201501 (2015), http:/mcle.mywsba.org/| O/print.aspx? D=1682.
157 |d

%8 Money Laundering Control Act of 1986, 18 U.S.C. §§1956, 1957.
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federal law, include federal prosecution, fines and imprisonment. The attorney should consider
advising theclient that if he or she engagesin violations of applicable state law, or in amanner that
would be causefor federal prosecution under the Cole memoranda, the lawyer may withdraw from
representation. And aclient should also understand the limitationson confidentiaity if thelawyer’s
services are enlisted to plan or commit acrime.

The following is a sample of such disclosure:

[Law Firm] advises clients on state laws governing the business of
cannabisto facilitate compliance with those state laws. Federal laws
concerning cannabis currently conflict with state laws in states that
have legalized cannabis or possession of cannabis. Although federal
enforcement policy may at times defer to these states’ laws and not
enforce conflicting federal laws, interested businessesand individuals
should be aware that compliance with state law in no way assures
compliance with federal law. There remains arisk that conflicting
federal laws may be enforced in the future.

Attached as Exhibit A isaform of engagement letter that may be adapted, based on applicable state
law, when representing cannabis industry service providers.

K. Final Note.

While the mgjority of states (and the District of Columbia) have legalized cannabisin some form,
cannabis use, possession, production, distribution, and marketing remain illegal under federa law.
The Cole Memos, which are only policy statements Cole I, which is only a policy statement,
suggests suggest that the federal government is uninterested in overturning state laws legalizing
cannabis or prosecuting individual s and businesses unlesstheir conduct implicates one of thelisted
enforcement priorities. However, the DOJ policy is evolving. Therefore, cannabis users and
businesses remain at risk of civil and criminal prosecution by the DOJ. Whether legal or not,
individualswith abusinessinterest related to cannabis must consider how thisasset isto be handled
in their estate, and lawyers need to be prepared.

VI. CONCLUSION

While many practitioners will go an entire career without running into certain regulated assets,
chances arethat one or two will pop up now and then. Thisoutlineisintended to provide astarting
point for ways of dealing with just afew. Unlessthe practitioner asks about the existence of these
assets, their existence may never even bedisclosed. Therefore, it isimportant to ask questions about
whether these assets exist and whether the named fiduciaries and beneficiaries are qualified to own
them. Without thisinquiry, both the fiduciary and the fiduciary’ s advisor may encounter additional
and otherwise avoidable complexities as aresult of the strict regulationsin place.
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EXHIBIT A
CANNABISENGAGEMENT LETTER:
CLIENT ISSERVICE PROVIDER TO CANNABIS |NDUSTRY

Dear

Thank you for engaging LAW FIRM to provide the legal services described below to
(the“Company”). | am writing to confirm this representation and to indicate how
our services will be provided.

Scope of Representation

Our client in this engagement will be the Company. We have discussed the firm’s capabilities to
assist the Company with regard to . Asaninitia matter, you have asked us to
{itemize tasks we are currently undertaking — e.g., prepare a form of lease to use with tenants
intending to grow cannabison the Company’ sproperty}. Thetermsdescribed inthisletter will aso
apply to such other engagements as you specifically request and we agree to undertake on behalf of
the Company and/or its affiliates.

The Company will not produce, process, or sell cannabis, but it will do business with companies
engaged in one or more of those activities. Doing businessin this sector of the economy presents
some risks, as discussed below.

Potential Risks under Federal Criminal Law

Although the Company will not produce, process or distribute cannabis, and although some states
have decriminalized such activity if it complieswith their statutes and implementing regul ations, you
should be cognizant of potential risks under federal criminal law.

The Company will do businesswith individuals or entities whose conduct will beillegal under one
or more federal statutes, even if their conduct fully complies with state law. Consequently, the
Company and itsowners and management face potential risks. For example, thefederal government
can seize, and seek thecivil forfeiture of, real or personal property used to facilitate sales of cannabis
aswell asmoney or other proceeds from such sales. In addition, thereis potential risk of criminal
investigation or prosecution for aiding and abetting violation of federal law or for conspiring to
violatefederal law. A conviction on aconspiracy charge carries amandatory minimum prison term
of fiveyearsfor afirst offense and, depending on the quantity of cannabisinvolved, afinefor sucha
conviction could be as high as $10 million.

Although the U.S. Department of Justice has noted that an effective state regulatory system and a
cannabis operation’s compliance with such a system should be considered in the exercise of
investigative and prosecutorial discretion, itsauthority to prosecuteviolations of federal law isinno
way diminished by recent changes in the laws of some states. Indeed, due to the federal
government’ sjurisdiction over interstate commerce, when businesses provide servicesto cannabis
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producers, processors or distributorslocated in multiple states, they potentially faceahigher level of
scrutiny from federal authorities than do their customers with local operations.

Terms of Engagement

Insert firm language regarding terms of engagement, availability, conflicts of interest and legal fees.

We appreciate your expression of confidencein LAW FIRM. If you have any questionsor concerns

during the course of our relationship, | encourage you to raise them with , who may be
reached at . Welook forward to working with you.
Very truly yours,

INSERT NAME OF LAW FIRM

By

[Name of entity] agrees to the terms of engagement stated above.

[INAME OF ENTITY]

[Printed Name of Contact]
Title:
Date:

49



